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Shri Mohit Kumar 
s/o Shri Narendra Kumar Saini 
H.No.77. Baqh Bhativari 
G.T.Road. Chaudharv Crossinq 
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Cnv Advocate: Sh. M.K.Bhardwail 

1. Union of India throuqh 
The Oi r·ector 
Uirectorate of Preventive Operations 
Customs & Central Excise 
7 Lh Str·eet. ShoPPinq Como lex 
Sl1anti Niketan 
Nf•w Del hi ·· 21. 

2. The Jt. Director (Admn. 1 
Directorate of Preventive Oper·ations. 

Customs & Central Excise 
7th Str<oet. Shoooinq Complex 
Shanti Nikethan 
New Delhi - 21. 

3. The Commiss1oner 
Directorate of Preventive OPerations. 
Customs & Central Excise 
4th Floor. Lok Nava~ Bhawan 
New Delhi. 

4. The DePutv Director 
D1rectorate of Preventive Operations. 

Customs & Central Excise 
7th Street. Shopoinq Complex 
Shant! Niketan. 

APPlicant 

N<--W Del hi - 21. Respondent"> 

(Bv Advocate: Sh. R.N.Sinqh. proxv of Sh. R.V.SinhH1 

0 R D E R(Oral) 

Bv Shri Shanker Raiu. H(J): 

Aoollcant tmpuqns resoondents' not1ce dated 

5.1.2001 wherebv his services have been terminated 

under Ru 1 e 5 ( i) of the Central Civil Services 

!Temporary service) Rules. 1965 (hereinafter called as 

''rempor·arv Service Rules'') on one month's notice/sum 

~ equivalent to pay plus allowances. 



tho roe~uest ot aDolicant for reinstatement 

souaht with dir-ection to r·einstatc the ilPI~l1cant with 

7 _, APP 1 i cant: IMct·; off~reJ aoooirttmertt a o 

' 
ChoW~ltJar in the Lrirectorate at Preventive O~~t~tjons. 

C us lom-:.. & C~n t t d L VldE:.' MemorC~ndum 

''"'. Hl. J "''hi <oJher·eul one ot thA cond1 t1 on "''as that h l'' 

at anv time bv month"~ 

In pur-suance ot the above. applicant ioin(•,,J 

•j ' r-lpplL ... ant wa·s sc.1rvod with a nottco c'~f 

termination vide notice dated '! "1.. 2()()(J. and (1fl 

S. HPPlJcant also. bv 

5 .. 1.2001" ~~~~ issu~d a rtotice of termination" 

6. At>P l1 cant a r·E·oresenta t 1 cwt 

a ... w.inst ttl~ or-dP.r· r_rf tnrrrdnation and as the ·:;dme 

rel.)res~nt.ation to the r·e?.pondent~. aro· J 

1 c::spon den t.s lrl 

7" Rv d II 

retJ r- esen tat i on of applicant wan rejected. o1vino r1se 



-] ---
;-}, 8:hr i t 01 

ant>licdnt. relvinq upon 

conten~.:h:~d lftat tt?:rnrination f~.:; ffJUrH.Jed C1n ,-Hl Alleq~ 

k q involvement misconduct nf the at>nlicant in 

~._;r iminal ca~,e vidP FIR ~~u"80/~noo on <:;0 .. 8".21)l)0 ~trd n1)t 

L.. 
as ner~ the con(.:IJ t1on·-.:. ot service ,::, unsuitablE· 

the Httendant 

cJrcumstancec dnd from the 

r-~-·::~pondent~:, .. the t~ r m 1 nat i nn is 3 t i qma tic .-1.n d w j_ t ~rout 

holdit1o the :c-dme should not have be<o-11 

rE·".ortied to:: 

(.I l ·->11. Chandt·d Pr·akash Shard v. '>tate 
ot lJ.P. ·" Ors"" .JT 2000 (5J 181. 

SIL Dipti 
:,(J tvendra 
t~~r 8iJS1( 

Others. Jl 

Prakdsh Banerl~e v. 
Nath Bose National Lcntre 

<)( ient...:~s~ CalcuTta & 

19C,S>(ll sc 396. 

'7.. Shri Rl1at·dwai contPndcd that terminati<'•fl 

ha:; been resorted to Without 1ssuina a show-c••use 

irntic~:- and 1s ltr vir)lcltion of Principle::. of ndtural 

1.0" In so far· as allt>aed absence of 

it 1 s contendt"d that the aoo l i •can t ha·J 

'·,llbrni ttcd luz medica 1 r·ecord a·:; such the ·same c~mnot 

be treated as unauthor·ised ab·:;ence. It 1s furt::h~·r 

•:. ta tecJ Urat· 

bee" qone 1nto without lml dinq a del'a.t·tmen tal lfF.lU ltv .. 
..... 

t,oJtrE~n~a:_, thf: servt~:~ of the conrnrunicatlotr hd~. not l"'Pf~rr 

leaallv affC''.'\.ed upon the aPr..> I icdf!t,dL;pensinq "'ith ,. 
t·lv:_. in.::~uirv t·e::-;or t- -Gf the rr•:: .. pondent:::-_, under Rule 51 i) ut 

the Ru1t-~-~:; ib1d is o colour ab1e exerr-isc of r_.,ower wt1i1...::h 

be countenanced under· Ar·ticle 311(?) ut 

\,. Con:.t.i llft.J<>Il of India. 



' ' 

11 . On the other hand.. re•;pon de11 t s' 

Shl"l R.V.~>inha. throuah Shri R.N.Sln,lh. contendec~ th "\ ?J 
al>r:>l1cant. r·i<lht: from his aopointmt"l'lt. had n t\ 

attended h1s duties reaularlv and had 

SeverDl Vf..:!r-b?-.1 

·.~ 1ven to him. Aoa 1· t f 1·om iL two notic~s 

.serv1ce·3 under Ru I e 5 I i l 

as well as on 7.1.2000 and takinq n cumoas~ionato 

Vlewn 

as a la~t OOPOI tUn ltV, to 

lHlPrOV(.· hi~. p8rl-orrnanccn dr>Olicant was wa1·nerj to have 

sat1sfac:to1·v performance in tuture. tnilinq which hi~ 

12. It 1s stated bv Shri R.N.~inah that 
it. 

appJ ic:dn t rhereaf u,- ·~howe<J no s1qns •1f ,"mpi'OYfmtnf) 

r·emcn ned unauthorizedlv absent. withouL 

and conditions of apr:>ointment simple order t•l 

t(3rminatlon w castinq ar1V stiqma~ t 1a:~ been 

i-:.suedn 

13. Shr i R.N.Str•t~ contends that applccant 

wn>O. arrested 111 n c:1·iminal cas"' ot theft. which 1s all 

fact-o1~ ...:,howinq hiS IJIISUitabllltV 

retention of se1·v•ce but was not foundation ot tt1e 

(•I' der of 

unsati5factorv r:>erformance of the aPPlicant dur1n~ his 

\.v 01 obaLton Pc't iod. 
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11 . On the other hand.. re•;pon de11 t s' 

Shl"l R.V.~>inha. throuah Shri R.N.Sln,lh. contendec~ th "\ ?J 
al>r:>l1cant. r·i<lht: from his aopointmt"l'lt. had n t\ 

attended h1s duties reaularlv and had 

SeverDl Vf..:!r-b?-.1 

·.~ 1ven to him. Aoa 1· t f 1·om iL two notic~s 

.serv1ce·3 under Ru I e 5 I i l 

as well as on 7.1.2000 and takinq n cumoas~ionato 

Vlewn 

as a la~t OOPOI tUn ltV, to 

lHlPrOV(.· hi~. p8rl-orrnanccn dr>Olicant was wa1·nerj to have 

sat1sfac:to1·v performance in tuture. tnilinq which hi~ 

12. It 1s stated bv Shri R.N.~inah that 
it. 

appJ ic:dn t rhereaf u,- ·~howe<J no s1qns •1f ,"mpi'OYfmtnf) 

r·emcn ned unauthorizedlv absent. withouL 

and conditions of apr:>ointment simple order t•l 

t(3rminatlon w castinq ar1V stiqma~ t 1a:~ been 

i-:.suedn 

13. Shr i R.N.Str•t~ contends that applccant 

wn>O. arrested 111 n c:1·iminal cas"' ot theft. which 1s all 

fact-o1~ ...:,howinq hiS IJIISUitabllltV 

retention of se1·v•ce but was not foundation ot tt1e 

(•I' der of 

unsati5factorv r:>erformance of the aPPlicant dur1n~ his 

\.v 01 obaLton Pc't iod. 
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had avoided r-ecei r:-t of the not1ce winch had been ,;en t 

L·o hi .:3 ovai lable 21.ddr f~ss ~ 

Ott !COt to verifv whether~ tile ap~Jllcant has bc(•/J 

it WAS found that tl"' .-:u>olicrlnt. ,.till 

r·es ides on the available dddn;,s·s but had..._,wlltullv 

i.J.VOldE:-•J the communicdt inn. 

1 " ' . 

ca~e ~:.upra ~ j t is contended that 

account of to r·m in at 1 on 

would be a ~imole order of terminrltion. 

simole and tlw 

directions r.f the Tr~ibunal t•) ~>n.S'.• a (easonod or·dt-:<r ~ 

it also d0es not ca.::.tc .:lnv st1qma upon the ilDt . .>llcarJt. 

1 7. Shr i R.N.Sitt<11!. alonq 

SE·vera 1 documents have been atrnexed to show that from 

t 1me to timew dDDl i•:nnt was i.·::.;;u(~d war·nir1qs d/ld mt~mos 

to i mpr·nvE-< hi-::; r.>et-f or-n1ance ~ 
...... t 

hIS l'81'f 01 manct". Q si'mflf' tor mllld t i ()fl L ... E<et 1 

rAsorted to,. 

!.fl .. Ho t eioindor been filed bv I he 

;:n>t..ll icanL to controvert tile c:ontent1ons outfcJt"th bv 



.. 

1 ... ) " r th(~ r iva l 

cc•ntentions of the parties and oerused the mat.or·ial 

l'(:cor•l ~ 

the 

f- r ( 1 rn 

;.:11.. In so far CJ·:;. the cl<Jlrn of iH>l>llr._:.:\nt thn.t: 

ter mit1otion ls toundod 011 soec i f 1 c dCt 

dutv and involvomNtt in the cr·imilldl Ga·-:;''· whiclr 

APPX 1-=:our t ltl 

"21 .. ff findinq~:::, WE.'t'F• arr-ived dt 
in inouir·v i.l'> t.c• m1sconduct. behind tlr<• 
bc1ck of tile otfic~r 1Jt- w1thout a te~~ulat 

rl0ne~rrmental enouirv. tho simple ('t·d-c( ,,1 
t:(~t-mlnation 1s to be t reat-E-:d as ~ fuundt.:JcJ-' 
on tho allcCJ.'Iti<m'~ and will be bad. E;ut 
11 the :inc1u lrY wa·:. nut ht:d··L rh1 t ind1nq 
wer~e arr-ived at an,J the empl(lver- was not: 
iiJi:l)tH~d t·o cundu .. -t an ith..1LJit •/ but .. ~:it: 

the• same time. h;., did nor "'attt t.u 
l ... ~ntinu~ the en1Dlovee aqain:-_.t; whutn t t1er e 
l"'er·e compla1nts~ 1t w~·Juld onlv l'e a ca-::,p 
cd tOlJtlV12 and the order wc~uld rnd be ba~.:L 

Similar j,. tho po~;iti<•n it th<~ emt-'lover· 
did n<•t want to inquire into th<o truth or 
t:lre olloCiuLlon~. be•:clu:.t- ot dednv lll 

, (•qular· dcoal~trn.;::,ntal orocef:::odlnos •.)r ht.~ 

wa:-, d0ubtful about sccurinq adequal:(~ 

~~v id~tlGt. ... " In ·:..-.uch a cir·(:um~ .. tc:lflC.A~ th~ 

alleC~arlone. wcould be a mot1ve and not Lil(c 
1 C•tmJ2J lion and the ·.:;imolo o1·U{~r ~-~t 

termination wou]J bf'::! vrtlid"" 

[ t I Shr i 

Dipti 

the toJ lowlfl-21 ob~;~-·r·vd.tions have been m.-t.de b..,; 

"~-~~3. Th8 irnr>ortant pr·inc lPlt:~. 
whtch arc deducible• r)n i lle concept ctf 
"Hil)tlV'.!" t:H1d "fuundation" ~ concPrllillq ,;3, 

t:Jrol!atlonor., ar·,.... t-hat a pr~obationer hd·:·. 
ltc..• r (q/lf: to hold the i:)()C:,t r"1fld h..ts 
~to-t vices can be tenn1nated at arrv tim<• 
ch11~1nq c)r· at the e11d of tht::! ~)erirrrJ ot 
Dr r_:-.ba'lion on acr:·0unr of qcneru! 
un:~.uit::~.bilitv for the 00St in <-Juestiort~ 

It for Ut•' dc~termination of ·:.tdtabi lttv 
rJ1 tht..,. pt·nbationer fo1 the oo-:.t 1.n 
(1uost10n ot tor- his fur-ther rf~tf-~tJtion 1 n 
.... ,(•,·'v'l•.:C: 

Js hc·ld 
·--=~nqu 1 r v 

or f1)r conf il"mation .. .::~.n enc.nn r·v 
and 1 t i ·. on the b.1s is of tiled: 

that a d8cision is tak,:::.rl I o 



.. 

l 

(j(J into 

rarliH. 

ter-niifl<tte hi:: ::.or-vie<'. the order· will nc•t 
l-'1-' ~ ... LJirilive in nRtur-~" Rutw jf there are 
~lleq3tirJn~ of rr1i:;condu(~t atld an erlaLJir·v 
i , lreld tc; find out tilt ..... truth qf that 
misconduct and an ord~r tcrm1na tin·-:~ tht" 
,~~r-VJI....::P i~. (.oCJ,SSed Url t rre ba-:, i <-- r)f t hCl t­

CilCIUirV" the ord~-'>t would be J.AHlltive irr 
tlC·li'UrG as l'he Pnntrirv wa~-:> held rrfit for­
·F,_ses·:sJrro the <.I<mer·cd .;,rn tabi 11 tv of t IK· 
E:rm:..! ... Jv·~e for the t..'o~:.r- in .... lu~~tion~ br1t to 
find out tho truth c•t al Je•.1A.tJon-o; (•~ 

lfr tscon·Juc t c.i.CIB irr~::.t thclt- 801\:.'luvr•e. Itr 
thi·:; c;JtuJlion. Lh.e ord~er· worJld be 
fcrlH1ded on nn.·~~..-:unduct (-lnd it will rrr~)t be 
o m,.... re rna t t c r of "rno t 1 vc" _ 

-. -. If onto 

of the 

ar'~nl1cant notice 

no 

t :~rminatlnn 

Appliuant de~Pitc clear war·n tnqs 

WJ"i tton 

to nut b<"" 

of tlw 

t •·rnained un.sdtisfactorv~ t....t.hin'"::l r·<"''30t~t 

t i 1 l he i c, con f i r-med 7 on his 

i 11 

111 far~ a.:. his i nvo 1 V~"':!lllent 

du tv~ 3nd hie:: wil~llJ 

iII 

n ~,t 

tho 
.... 

to 

h1 :. L·er~fr;wrnance~ thn fact 11t his invol vemen 1: 

cr irnindl case r.on·::. td~r ed on l v d~. i)fl 

add)tiona] t·actot 3howinq hih un:.uitabilltvw T ~1P ;n.me 

1n vr1l vcm~nt i 11 th0 cr·1 mit1;1 1 

ot 

c. a~-;p oth~t wi sc t>Pt~ ror rna nee 
7 



.. 
~.:·f th~.· iJPPl!c...:Htl had rt.•rnatn~Jd un·::.ati·-..factorv f(Oill the 

Ac; c.uch aoplvirl--.l the test ir1 Uioti 

su~·ra. I find that tho ~nmo Wdc moreJv n 

wav uf 

C<•ndi ti•:Jn~, dnd bcit1'1 ;, 

lli ot 1 

"_..:.',t:::, Th2 .:~L)r::-.ve dec1-:::.ton i:.K in 
•JLH v1ew. clear nutil<WJtv ror the 
t:)r-nC"~osition that the• rnat~""r·id.l v.J~uch 

atn•JUttl-~ to st1ama need not bo •..::ontalnt:"J 
111 t h~:;· (Jt··ier ut ter mint."~lton c•f t-ht-: 
t..Jt-r)bdtioncr L:.ut rni·::tht bG conta1ne·::J in lJtl'/ 

, i<••-:.Lifflf•nt (r .. der·r~c·d t·rJ 1n I he ter~minat1on 

(.::.-r·d..:·r· •Jr- in its Hnnoxur~..:o::..~ CtbviotJslv 
,IJLh .'1 JOC.Uffif.::!n t COUld b~) ac:.ktd fOr Ot' 

cclllPu 1 ,,,. bv anv future emolover •"1f tiH' 
pr ol)d.ti•)ri8J'K Itl c,.,uch a ca~_,e,, ttl~~ nrd.::r 
of torrnJn,tii0n ~,rould stand vitintl.·•d 011 

t.h>-J •11"c>~m<J thaL no r·o-:~ular· irr<Juirv Wil."'> 

r:.•ltidiJL::tod~ We ':_.hD.J 1 f.,.")r·~--~ ......... rJt:lv (,Qil'Slo..._k•t 

wheth~r. ~~n the tacts of the co~e b~for-~ 
u _,_ the document~. r <of~·r·r e-d to in tlrc• 
llfiPU·.m~d l)r·~er cuntain anv ..:;.ti·1rna .. 

~A- It was in tt1i;. conte•t 
a.r·qued for th<'' R·•·,pondent that Ur(' 
f ..... rTH•lover In th0 Dr-p::-~Bn t case had qj v-::•11 
<llnplc uur.:~(\r tun1 tv tc• tiH? e<nlk>ll)\t~~~ f~)v 

q1vinq illtll wanlin ... ":J:::: ... o.sk:inq hirn to 
inn:qr;,Vt:'' an~:l r:?VC'n e.><tt::•nd~-~d hi:_:, probation 
twi<>~ ond th1·:~ wa~:; n~... .. "li a case :1t 
ur,fditnt""S' .. :> C:-lll(l thi::-. Court~ ·:;hpuld n(.Jt 
int.,rtere. It j;, txue that· wher·E· the 

had heer1 
worn1n ... 1s~ ,~(~qJH:;'~.,ted to )mpr~ove~ or~ whet t;.· 

he-~ wa.::.. q 1 v18r1 a lonq roPf? bv wn.v l)t· 

C''t..b··tl'.,_,ion of t~·r(•bat],,n, thi::. L.our~t h.Js 
:..did that the tcrmHlat·ic,n ordPt -::::. can11r:•t 
be held t'' Uc punltiveM Hindu~.:;tan Pdr•ur 

bv 

ther c:-



.. 
I_ ~-,1~111)1 at-Inn V~ Pllt-en.:.:IIJ Chakr·<-J.b••l hoJ r J r 
Jq9t..J, Jr_~J ·Jc t }_ :soe in th1s conrJeci-lOtl. 
LtJ l & Nalural 1..10~::. C~...1mnn-:_· ...... j,_)n v_ Md_ ~·-

1 :;f,endu I 1 '-'t<DI3 1 ::;,: C 'L.:l:J I. Un 1 t 1 r·ust of 
[rtl.:ha 1/ .. r_ BiidVd. fi.•Hndr f-19'}'/(~J) ~-ur·.; .. 
L .. fl. fJSO> l'oCl"l. Ptittc·iodl. lnstit.ute '~I 
P .. C1- Medical fduc.::d-·tc•n .')c R~~<·.~ ... cu-ch, 
Pon~1chotv v. ~- Andel & Uthor~ [Jl 
l r)9 2 I 6) '3C 8,? 1 fJ n U a labour ca~.:;c! IJ~.W;l 1 
r•r·essurEO [Jje Cartinq lndustr·v v. 
flr·e->Idinq Uffi•.:<'r IJT lq')>l l::) SC 2'>61.. 
BLJt 1n all t~tese cases~ tho ordet-~ wc,-e 
...,, um-lf"' •lt'd~t· ... , nf tPrrnination whic. h dt·i 
not contnin dtlV wc.>rd>:. amount 1nq l:u 
~.Liqma _ In •.:d,..:.e Wt! l-Otnf< tu the 
conclusion that rtl(•t"<" L. stJamA. Jtl ti1c:· 
Lrnpucmed ot-rl,:::-r, we cannot 1qnore thE:.~ 

offe?•ct it wi 11 have on the roroL,atl•Jner·· ·, 
l utiJr-c~ whctl>;;";>Vt~r bM t-::"t·u-ller o~>r,~,..)r tun1 t1es 
qr~anlr~d t~v the re .. :.t~'ondP.nt or.::wni-=-atlon i o 
tt1e drlt,~llant ta im~rove. 

<.6. At'''~ C"'urt in Union of India & Others v. 

"7. The ql-ound~ ·3tat:e.J in thf> 
.-:'''mtc'l- affidavit filed bv ll1,_ iU.>PellanL~, 

in an'>W,_,r- to the challenqe made bv Uw 
f c~S~>On•Jent no.1 in the (I~~;. bPfl"'lt-e tt1e 
Tribunal IAtcrc onJv the b.1""_,J'3 tc; as·:.e~,·:. 

t·tlt:> LJn-=--..uitAbilitv of th(~ r~.::-~nund~nt no_J 
to ~:ontinue 1n the sen•:,j tive po.-.,t t (If 
w hi cl1 he •fo!a :. aooo i fl ted.. It mav be added 
t·hot Ann~'""' e C-3 on wh1ch the 1 riburw L 
IJ(•fi\·ilv relied to '>av that thE-' impuqn<·d 
c•rder w0.::::, ::-:.tiqmat1c IAt.Js .J.n ann~:>o.Ur8 to 
l,[,e •:-ountcor filed \.Jv th8 ar~o<-•llanL:, .. Jt 
"''a". a cant i d··•n U d 1 1 e<tt8r w1· i tten bv t_t,,, 
1-!.~:;i,;t·ant OirPctur ot the l)~'Ddr·tn,ent. In 
OLJr· Vlt'?l~~ the Tr·ibunal cornmittt-~d ,.::;, 
·:.,c:..r 101J::. er·r·or in l.Av.~ .·:3.nd on t."3 ... -ts of thP 
r:~r-esent (~,1.SP in r.:.oncludinq that t/1~:' or \j(·r­
c•l· tennittrtt ton L)t ser-vlc .. e-.::. of thl2-' 
.-~~st~orl~k·nt nc1 ~ 1 l nv~,..) 1 ved ~.t:i ...:1m.J at t3(.:.t1~·~.1 
l cj (e·~r>onder1t- l he •H-rJunds stated in the· 
co1ud~.,r- attidavi t in an:..:.w8r tn tile..• 
•:l~<'lllt'2"f1Ch':' ma.I'Je bv the r-r~:-.p("•nJ8nt no.l 
loiJf~~-~-· the fuctor·<.:. t(_[ ...-1.-: .. s~!D":~ the• 
',IJit,qbilitv or ott10rwi·::;~-"- ot re·: ... r.-·ondent 
noM 1 to r.:c~r1t 1 nue 1 n sc•r-vicc _ Hav in~~ 
{ r,?~·lt:II'U tl) ._Jll I e!E~V~lnt aSPIO?l...~L:- .. " the 
outhtJr-il1.::-·s r.::)ached 3. canclusJc~n that 
r-~·c:.pondent no_ l was not sui tabl~... tL1 
c0ntinue in ser-vice_ The (_,r-der· c·f 
t(•f mirH~tion of hls service::. Wd·:. .. 
c,imr·1iciter without att3chJnq anv ·.:;ti·-1flli1 
t<' th~:.~ ( .. onduc"t ot r-espondent tlu-1- In 
thL-~ v1,::::.w, the lffiOIJ<lllf:'rl order- cannot be 
~'·U~::.taitH~d- rv:.cc-n-dinqlv .. it i,_.., ·_;~At a-:-.:.id0 
and th8 aoooals 3llowod. Nr• r:u~t~ ... 
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/]" lfl Dhananiav v. 

Executive Officer. Zila Parishad. Jalna. ?003( ll 

?7? l1~lrl d~ follows: 

"(,~ TF WP lrH)k to thf' parrrqtJ:.Oh 

e~tr<iCtccj Mbove_ il bocon1~c c18ar 1:1·1at 
the fac. ts of that L(;t:~.t.:! are rJlrliOSt: ::.:: imll:-:tr· 
t0 th8 facts 0f the c·r·es~nt Cd~(· .. 
{:iJthou~..:~h d. tji<:-~t in•-.... t"Jon wH.·~~. sou,lht to bt~· 

mC<de to <.onten·J t.hat 1ud•1ment )M·:. no 
d~H)Jl~:-atlon t:o the f,lcts 11f tfP-:- n1-P~.enL 

car:;~::.. we iJX?-• unablE:' to cJ·.:::we0 with i:llc· 
-::,ubn11 >S.10rt. Mere.-lv b~·causP tht:· apr>r::>]lant 
wa..:-, kec~t IHJJ(""r ·---:.IJspensl on~ th3t-~ h\t 

J L·-;ei t. i- n·-·l tndicative that t/11-· 
t"e"oondt•nt had intende-d f r·<)m tll'' 
bc·qintl in·l Lo qt~t t·ir:i I"Jf thE::> ~-..,1"'-:'r vice::::. 11f 

the Cippcllant. I>Y hoJdinc1 an <-!ti<.1Uirv. It 
f.:. ,,,)!: t h<" a ··a~·'' of the anr•<>llC<nr that 
inso1tc of the tact that h1s ~~rv1t0· 

w~:re r1~edn··l" lh~ orrler elf tern1ination ut 
·:.erv1ce·3 wa·. passedR Lven thouqf1 the 
dPPE:>Ji~ull- was ace~Ltitted in the ct·imint::ll 
r:a::.o launr.:ho.J aqainct him on the bas1s ()f 

t l1e ..:..~·::..rnplcJ.int madF- bv the rP.spon(:k·tlt· .. l'-=· 
olsc• not a ta<::tor- to indicate tllat: t:llc• 
r(::• ... _.J)ond~:.!nt w.J.nt·pd to tal<e act1on a<::~air1-::_.t 

th~~ onDeJJ,lnt on hi.~ misconrliJCt to rt7'mr}\l(·• 
t11m fl-r::Jrn st~rvice~ ·· 

Chief 

(\DC>< LOU rt 1n Mathew P. Thomas v 

Kerala State Civil Supply CorPoration Ltd. 

"JJ. An or~dt;r of ter~minatJCtll 

,,,_Jooliciter c>ac~>ed dur·itl'1 thE-' pe·r-iod c.t 
Pt obatJ on h,13 beet1 aeneratl nt.:t undv 1 ny 
dd:·at'·. The r-ec.ent two dE-(:lsiun!'.' ,,f th1·.c 
rour-t lfl L1ipti F)rukash Bvnerie8 v~ 

~:~ ... tverldt a Nath Bose National 1-:.t.·'~ntre t.-)r· 
Rrl·-..jc Sci~~nce3w Calcutta and Pavant\n.it--i:l 
tJ,ar·avan Vr"':!t·mn Vw S;tn-lB.V Gandhi PGI 1:tf 
ri~dical .Sr:tcnce"::. aft;,-~r survev of mo"_.t ~ ,j 

tiP? t:;"i'H 1 il2-1 ( r"J~cisionS touchin~~ the 
~1ucstitln obset'Vt?d as to lo~,~hE-•n an or·dt~r- <·rJ 
t, .. , mit•<Jtion can be tr-eated lJ.·:::. 
"3lrrtPl iciter and whc'n it ,_·an t·e tr8atE .. :1 
.1·.-. oun.i ttve and when a ~~t1qma is ::.iJ id tr'J 
b~-· r1ttoch~~d to an emnlovee di~chc'Jr~qE.>d 

o...l11r 111q th12 period uf r.:)rot>atlon. Thr--
leurn"?d ~-:,Junsel on P] thct' ·side r~etr2r·r~··.~ 

tc• an•J r·~-";lled on th~se deci.-......tons ei t-h(-•1~ 
lll ~::.•JPDOr t c,f their r e~-.f:-.ect i v~~ 
c:crntP-nttons or- tn di::.tin(~uish them fr_q-
i'he t.;urt>r."~sc> ot d/'·t~~J jcation of ttJ(' 
t.>r·u,ciDles ·-:,L;,t·E-~d tiler etn tc) t.ht~ fRCt'?~ c~t 

lh~< r)t~E.·sent (.'..J.se. In the case of Oir..d· i 
Pr-dka:::.h 8aner i~c· aftt~r- refer r·tnq to 
v.:~r-]uus 

.JrnDle 
d~-~c i .~ .. i on-:::; 

or d., r of 
lndl(·ot~d as t0 wher1 n 
t_-~rminat.ion i~-.. to Ge 

and 



.. 
treated a·3 "foundC?d'· on the-.- r:::~.llP··1ation·. 
·~·t rnt :,conduct and when r:.urnplait1ts coul.J 
be (Jnlv as a n1ot1vP tor nassinq such tJ 
<:,imt>l'"' or~J~:~r of tf'•1mi11r'ltionw In paJ·a. 21 
of the said ~udament a J1s~inrt ion 
••H;Jaitl<'•l. titU'> I ~)('C IC•IJ. 71··77) 

"21M If find1nqs W~'-'l~c.• 

arrtve~ at ir1 in~11irv a~ t0 

misconduct. beh1nd the back of 
ttJl .... orft.-.~""!t" (•t withc~ut a 
,-equJar~ donJr'tOJ011tcJ1 Prlauirv., 
the simplP order ot 
terminatJon 1s to be treated 
r.:'f·':. "f OIJnd~..::d' 1....""~n the 
aJJeqation<:- and will he ba<l. 
F311t iF U1E' inquirv wc.c. not 

~t an·J the emplover was 11ot 
i11Cl i ned to conduct an ltl•::tu 1 r v 
b11tM at thl..~ snme timeM he did 
not loJilnt to continue the' 
C;llli)]OVPE• ac,a1nst whom ther·e 
wer-e comr..,lo.intsM It wouJd onJ.v 
l"' cl. .case ot motive an·:l the 
or-~er WOLJlrl n0t ~~~ bJ(J_ 
~-,uTdlar· ts tht~ po~~ition if tt1e 
emplovcr· did not want t:(' 
1 n~11111-e 1nto the tn1tll of the 
a11eaations becAuse ot delJ\1 

L11 r~:-qulot ~.::k~l)ar·tmental 

t.>t-oceedi rtqs or hE· was ·ioubtfu 1 
n~)out secur1nq ade~~uate 

uvidenceM In ~LJCh a 
~,- i rr,um·~ tance ~ tiJP n.ll eqa t i()tY~ 
v.,tould bf:' a rnr_•tive fi!rd n•)t ttH· 
t•~und.;:cti~ln .<::t,nd tt1e ~.::,irntJlc: 

or-der- of tor rrtinotion would tJ(' 

vnl1dM" 

fr·om a lana line of ~jeci~ior1~. Lt 
r'JPn~~r~t·-- r(. us thar whether an nrder 1,:d 

lc~r-rninatton LS simplic1ter· 0r punitive 
ila·c ult:cmatclv i.o be d•,cid"'d hdvin<l due 
r-(~(HHd t0 the fa~.;ts and ctr·cLHw-:;tanco~. 1Jf 
~~ach C'rl:-"',~"-•- Manv a times the distinct1(··n 
botv.1c~:n 

r·clation 
t ~1e f (It 1 t 1 da t i •Jn ar 1 d mot 1 'le t n 

t::' 1 ther is 
dlttic11lt 
-:.tnct Jv 

to an ot der· ot ter~rninatir:•n 

thin or- overlar .. olnQN rt: rnav [lt·· 

either tu cateqorJes or cl~s~ifv 

Cil t·eao r v .. 
fouttd~ti on 
lt~rminat ion 
t. he <H" ound 
i r 1 set v J c.e .. 

()t-ders 1lt t(::"rnli._nation 
t~llina ln one or the other 

based on misoHldLJct d-.:; 

fr>r r>~?.sin'-1 the other cd 
-::.1mr~l ic i tor or on rnotiv~"'! ~'tl 

ot unc;uitabilltv to cotltintle 
[f the torm an,J lanquaqe of 

the so ·cal led order ,f Let·minatic:•n 
,)llt~dicitPr ot a tJrobationer· ciear-lv 
indicatr~ that it i-....-. punitive In natur·e 
c~r-/an~-::1 it i_-.. stiqrna.ti("'; thert-: mav not f,e 
dt!V n~~Pd to ao inlo thf' dF-:~t.ai 1.:-::. of the 
b,lckqround an~ ·:.urr-nundinq circum":";tA.nce=-. 
in '-''st ina "''hether the ot·dAl" c,t 
t~-~rmindtlon is ~.irru~·licib .. Jr or PIJtllliVf-... 

Jn ca::-;e-:. lo\lher~e the ser-vi·:~.s oi a 



-

~or-ubat·loner 

tor m i 11at 1 on 
~illd tor-m ot 

are term1nated b\i an or·dur· ,)f 
si~oltciter and the lan0Ud·le 

! l do rwt ~~how that either 1 t· 
is Dunitive or sti..::~mat1c (ifl t-he face cd 
1t but in snm~ ~dS~s th~te mav be a 
bockqround and attendinq cJrcumstnnces r-,, 
:·.tJClW that misconduct was the r·~al ba21s 
ond dosion to terminate the services ot a 
Pr oba t· ioner. In other· words. the facade, 
of the terminat1on m·der· mav bo 
· .• imoltciter, but tl1e real face hehind 1t 
1 • lo qet r·i d of thR ,.,ervice·:o of a 
PI r.Jbat Loner· on l-h~~ L>i:!.~si':...--. of mi·:;condu(. t·~ 
l n sue h ca.E.es j t bE•come.:. nccessa,~v to 
tr·avel bevond the order of termifldlion 
stmL·liriter to tind out what In realitv 
l' the backor·ound A.nd what wei·llled with 
the 0molover· to terminate the servJ cos cd· 
~ Drol)ationer_ In t~1at process it al~o 

becomes necessarv to find out wheth<,·r· 
"I forts wer-,, mad"' tu Find <•Ut. the 
3Uitabilitv of the person to continue i~1 
~:..,~-r~vice or he is in 
service on the 
m i sc.on•Jijc;t. 

r-ed 1 i tv removed 
foundatJon of 

f r o1n 
hj 5 

L.·. In tl1e pr-esent c.a<·.e .. ev.;,n on 
<?ar·Jft,r oV;C.-10:.1011':\. When the appellant 
toiled to perform his duties properlv 
dur·ina probation per1od he was warned t:c> 
iH1Pruve and continued in tile ser·v1ce. If 
he was tc• be remuved f r·om ser·v ice ''" the 
"'lleaations of m isvmducct· .. at that r1me 
itselt the respondents could have removed 
him fr·orn ser·v1ce. This i"' also a 
ci rcum:tance to indicat-e LilctL llis orde•· 
rd termination was slmPlicite•·-
Ther·efor·e.. ll;;vlnq r·eaar·d to the 
Particular facts and circumstances and in 
view ot what is stated above .. we have no 
q~·od reason to disaqree with the impuaned 
or d<er· 

If one has reaard to the aforesaid. no 

stiqma has been casted upon appl tcant in the or·:ier eof 

As no anne"u1·e has been referred t<• tn 

the order of term1nati on. per·usal of which could 

indicate anv stiama attached to the 

However. in the or·der· pas>'>ed on rerore2.entarion. which 

t·-. an outcome of the direct1ons 0t th1s Court. I do 

not tind anv st1ama attached to applicant. 

b0en reflected is tl1e unbatisfaGtor·v service record of 

applicant and the 
1 1.. " 4.. 

incider1CS to SIJbstantlateJt. 



/r·ao/ 

3(l_ Hot)L icant.. whose performance.. rernaine<J 

unf,arisf<.!c;torv. on acco~mt r)f his unsu1tabilitv fc•~ 
r(~tention of service1 ,~,:;,_.,r·'li•:t.•'> have been dli·:p<encoeV 

!oJith under Rule Sli) ot rhe lemporarv ::>er·v1ces RulE<· 

in mv considered view. the same ~anr1ot be t1eld 

to a stiamat1c order. 

31. Havina reaard to the afor·esaid and in thA 

llaht ot the settled position of law. as 

1 ;·-rrni nation r·e:-:::.or- ted to is on account 

unsatisfactory performance ot applicant. l do not find 
.... 

anv violation4eit·her PI inciple~-. of natural iw>tice or 

Article 311121 of the Const1tution of India. 

32y Moreover~ not beinq found~d on mi-~conduc;t 

and a non-stiamatic order. holdina of deoartmentul 

Js not a condition pr·ecedenr in a simple 

order of termination as per the term:o; and u,r,ditinn·· .. 

• 
ot the aoP('intrnen~ ~n ca<,e of tc·mporar·v Government 

servant. who is vet to attain .~ confiuned status. 

OA 1s dism1ssedy No costsw 

s;:. R~ 
(Shanker Raiu) 

Member ( .J) 


