Ceptral aAdminisrative Tribunal
Princival Bench

Q.46.No.2710/2002
Hon’ble $hri Shanker Raju. Member(J)

Mew Delhil. this the 15th davy of Julw. 2003

Shri Mohit Kumar

s/0 Shri Narendra Kumar Saini

H.No.77. Baah Bhativari

G.T.Road. Chaudharv Crossinag

Gharxiabad. -ew  Applicant

(My Advocate: Sh. M.K.Bhardwaijl
Vs

Union of India throuah

The Oirector

Directorate of Preventive Dperations
Customs & Central Excise

7Lh Street. Shopping Complex

Shanti Niketan

Mesw Delhi - 21

The Jt. Director (Admn.?

Directorate of Preventive QOperations.
Customs & Central Excise

7th Street. Shoppina Complex

Shanti Mikethan

Mew Delhi - 21.

The Commissioner

Dirgctorate of Preventive Overations,
Customs & Central Excise

4th Floor. Lok Navak Bhawan

New Uelhi.

The Deputy Director
Cirrectorate of Preventive Operations.
Customs & Central Excise
7th Street. Shopplnd Complex
Shantl MNiketan.
Me-w Delhi -~ 21. ... Respondents
(Bvy Advocate: Sh. R.M.Sinah. proxv of Sh. R.V.Sinha)
ORDE R(Oral)
By Shri Shanker Raju. HM(J):z: -

Applicant tpUans  respondents’ notice dated
5.1.2001 whereby his services have been terminatedd
unider Rule 5(i) of the Central Civil Services
(Temporary Service) Rules, 1965 (hereinafter called as

"Temporary Service Rules”) on one month’s  notice/sum

eqgquivalent to pavy plus allowances.
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O ARpbellate order dated o, 12,7000 retactind
the roauest ot anplicant for reinstacement 1o alao
arsial led, Quashment of ths above order<  bave  besn ‘\
souaht with direction to reinstate the applicant with

all roanseauential benefits.

3 Applicank  wds offered  appoiniment as
Chowkidar in the lrectorate of Preventive Owerabions .,
Customs & Central  Fxoloe vide  Memorandum Jated
29 10,1998 whereln one ot the condition was that his
sorvines  dre  terminable  at any time bv A month’™=
notice, In puirsuance ot the above., applicant Joinnad

on 1501101798,

4. Applicant was sorvoed with a notuce: of
termination wvide notice dated Y.1l..2000, and iy

roaprocsentation. the same was recallsasd.

5. fappelicant also, kv an  order datead

5,L.2001. was {ssued a notice of termination.

& . Applicant  preterred a representatian
avainst  the order of ftarmination and as the same has
not been responded to. filed 0a 239/7001 whearain by on
arder  datod 31.8.2001 apblicant ha<s been directed  to
ma ke a  represenlation  to the respondents ari-d
respondents 1In tuin to vonsider and pass a  detailed

speaking order.

7. e dti order “Ja e . L2 70071 .
representation of applicant wds rejected. givina rise

tor the present O



b
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& Shri MK.Bhardwai. lvarned counsed bt
apt>licant., relving upon the followina decision..

conternded Lhiat  termination i founded on qn alleas

b
misconduct of the aprlicant 5? involvement in
ci iminal cawe vide FIR MHo.82/0000 on %0.58.2000 and not
.o
as  per the conditions ot service A unsitl tab e
excoordinaly ., fiom t b precading and attendant.
cilrcocumstance -  and  fraom the order passed lbw  the
eaponddants . the terminationng iz stigmatbtic and without:

holding Lnavulrv, the same should notr have been

resortead to:

(i1v =h.  Chandra Prakash Shahl v, State
af U P, K Ors.., JT 20 (5! 1&1.

=y Sh, Diptl Prakash Baner jee V.
Satvendra MNath Bose National ventre
tor  Bastc S {enues ., Calcutta &

Dthers., JT 1999(11 SC 9.
N Sheil Bhardwai contended that terminatinn
hasz been resorted to without r1z=uing a show-ciause
noticy and 18 In vielation of princiviles of natural

juntice.

10. In so far as alleged absence  of t he
applicant., it 1Is contendaed that the applicant had
stbmitted hiz medical record ac such the same  cannot
bea Ytreated as unauthorised absence. Tt 15z further
wtated that ‘thouah a preliminary investiaatinn  haw
besn gone itnto without holding & departmental Tnauac sy,

W
Wheereds The service of the comnmunication has net bheen
legally affected upon the applicant dizpensing  with
k -
the Inagutrwy resorl-ﬁrtbervspmndenta undsr Rule Si11) ot
the Rules ibid 1o o colourabile exercrise of power which
aannt bee  countenanced under article 311{72) it e

Constitntion of India.
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tl. On the other hand.

Shri R.V¥.%inha., throuoah Shri R.N.S1n09hb.

responden be

con tendec

ke
appointment ., fmﬂ’ 8]

COunsel

tha

applicant. iaht from his

attended his dubties reaularlwy and had abgeanted
tieauently without prior permiwsion.  sSeveral wverbal
warninas as well as two writhen warninas  have  beon
dlven  to him. Apart from it. two notices  far
termination of serwvices under Rule 5(1)1 of thao

Toemeporary  Service Rules

g% well as on 7.1.2000 and taking a

vigw., dgpplicant was retajned in

or der dated .4, "0, as a lazt

Tiprove  his partormance. dpolicant was

satisfactory performance in tuture.

Lervices would be dispenssd with.

12, 1t stated by  Shri

13

applicant  thereafter <howed no  signs

remained unauthaorizedly absent. a5

haoldina any discivlindary proceadinds

A

and conditions of appointment

terminabion.  witheout castina  any

13sued.

W

13. Shri

was  arrested 1n

anldi ti1onal factor <howlnqg his

retoention of  service but

wirder of  terminaticon whirh 13 passed

un<satisfactory

hv 0t obatron Der Tod.

mEpyree but
ool Tun by,

Wt e

R.

=ueh
[ré2i
zimple

stiama .

R"N.Slngh contends that
a rriminal case of theft,
unsuitabul iy
was not toundation
I

rerformance of the applicant during

ikt were issued on 3,172 1997

cumpassionata
bw  an
tor

Loy have

falling which hino

N.=ingihh  that

of improvement A “

withoul
Khe ferms
o

order

hiass besn

applicant

which an

fcwk'

the

1%

ot
avcceountl of

iz
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1. It {is fturther stated that the applicant
had awvolded receipt of the notice which had baen sent
L his avallable addieass . On deputing the Gazetted
Offarcer to verify whether the applicant has been
rassactinag. it was found that the applicant =till

- . L
resides on the available addreass but Aad wiltully

dwtces) the commiunicatiomn.

1%, Relvinag upon Sh. Thandra Prakash Shahl "o
case  supra. it is contended that the tenporarw
Government servant ha= no rilaht to hold on bhe po<t on
account of unsuitabilitv. termination rezorted  to

waolld be a ~imple order of termination.

14 . In <o far as the stiuama 13  concarned,
Shri RoNOSEinabh contends that notice of termination iz
zimple and the appellate order passed 13 on thoe
directions nf the Tribunal to pass a reazoned order

it also does not caste any stiama upon the applicant,

17. Shri PR.M.SIndb. along with hiis D&l
eweral documents have been annexed to show that fFrom

time to time. dbwplicant was icsucd warnings and memos

to Improve his performancoe. Having failed to 1mproawve
-t [
Fr1s perfar mance ., a SHWP@ torminat ion han e

resorted to.

1. Mo relolnder  has Loen fililed by {he
applicant. ta controvert the contentions putforth b

e rewpondants .
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10, T biave calefully concidaered  thoe riwval
contentions of the parties and perised the matoerial on

itcoared.

e In s0 far as the claim of apblicant that
the terminotion 15 founded on specific  act i
misconduct  of the applicant. that isgremalnan absont
From  auty and involwvement in the criminagal aasae. which
1w Toundation iz moncearned.  Apex Court  in Dipti

F'rakash Benerjee s cdse wupra held as tollaows:

"2l If Findindas were arrived at
in dpauirv a= to misconduct. behind the
Lack of the otficer ar without a 1 edular
drpartmental enguirv. the simple order o
Lermination 18 to be treated as “founded”’
on the alleaation- and will be bad. BEut
I the Inauiry was not helsd, no tinding
were arrived at and the emplover was not
inclined to  conduct an inauiry bt ak
the =same time. he did not want to
continue  the enpbloves aaawnnt whom there
were complaints, 1t would only be a8 cane
i motlve and the order wew ld ool be ad.
Similar iz the position it the emplaver
did not want to inculre into the truth ot
the alleavtiions because of delav 1
reaular departmental proceedinas ar Fies
was,  doubbeful about securing  adegualoe
e TdRMoe ., In such a circummtance. the
alleaation: would be a motive and not bthe
foundat Lon and  the simple  order oot
termination would be valid.”

b I v 3hrl Chandira Prakash Shahi’™= caseo
SR . the faollawindg obssrvabions have been made by

the apew Court.

T, The important principles
whirrh  are deducible mon 1he concept  of
“iotive:” and Tfoundation” . concerning A&
provationor, ars that a probationer has
e riabit B hold the pn<t  and ho=
~e«tvices can  be terminated at anv  time
cdiiring or  at the end of the period of
>t abyalion on acrooaunt ot acreardl
unwuitabkility for the wost in duestlon.
IT for the determination of =uitabilitiv
a1 Ehe  probationet foi the post wn
dauesstinon of tor his further retention 1n
coarviye of for confirmation. & enaulry
is hirrld o and 1t 1 on the basis of  that
cnaguiry that a decision is taken l1o
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terminate his zervice., the ordoer will not

Luo Ui ive I nature., But. if there are

allegation., of misconduct and an enguirw

i, held to find out the truth  of that

misconduct  and an order terminatinag the

service is passed on the hasiec af that

enauiry ., the order would be punitive 10

nature as  {he enaulrv was held not far

asEessing the ganeral suittabilitvy of the
amplovee for the posr in Question. but to

find ouwt tfthe ftruth of alicgations  of

mescoitduct  against that =mployes, n

thi= Srtuatiaon. L or dar wotl el e

founded  on misconaduet and it will not e

a m=re mattor of "motive” .

PR IfT one ha- reagard o bhe above, ¢
proliminary 1ncpliry was held 1in the prasent ocae. 10
e into the alleded mi<conduct of the applicant.
Farlier . applicant was =sund twice the notice for
toarmination tAking compacssionate wview dahd to aive  an
opnatr Yunl bty Lo improve his pertormance. apblicant wa-,
teinstared bachk. Applicant despite olear  warninas

ke
wiritten as  well g oral., has o improved. g} ]
memorarndum dated 29_8.2000. he was awked to explain az
to why  the disciclinary proceedindgs chould not boe
tnrtiutaed again-t  haim. As the pertormancs of thiea
applicant  remained unsetisfactorv, tabking tesort to
e FAme, A% a ternorary =uploves has no riaht to  the

post till he in confirmed, on  his wunsuitakility,

Jdispenzed with the services of agpelicant .

P In =0 far as his involvement iy Y he:
S imireal ONEEN 1% concernrad, aar t trom they
"

nszatisfactory el formance. on account of tiraeaguent:

aboent  trom  dJdubwv, and hig wilfol  attituds not to
imprave hi1: perfoirmance. the fact f his  involvemant
i ther criminedl case  was considered only o oasn o an
additicnal tactor showing his unzuitability.  The same
Wy neb made a toundation. order 1z indepencient ot

thyalvems=nt in th criminal Laﬁwyoth@rwiee per formance
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wf o the applicant had remained unsati~factory from Ehe
f ol Ac wuch applving the test in Dipti  'rakacd
Bonerjee’s  case as well as chandra Mrakash  Shahi”?
case  cupra, I Find that the zame wa: merelv g nobled

And was ot a toundation.

2. fArcordinaly ., termination rezsor ted Lo by
wav of a2 simele ordor wn accordencis waith  deprms andd
comditions  and  being A temporary  Serwvant oas. thee
Pt formance ot applicant was not satistectory . there
i~. no elemant of punttivencass Iin thoe order paased by
respondaent s,

AT In <o Far as the wtiama (5 concerned. in
ipta Frralkazh Berneriee o caze =upta, the aper  LCodrt

b, held as tol lows:

tAS, The above decision iz, in
aur view, clear auther i [fe]] t he
piveosition that the mated ial Whiac h
amsigtibs to stiama need not e ocontained
i thee  Oireder aft teimination  of  the
probationer but miabt be contained In anw
dviewoment raferred to oin the termination
ardar or in 1ts Annexiras, Mbwvicilsly

sahh o a  Jocument could bo acsked  for or
Called A0 by anyv future emplover of Che
rar obiat Ionei . In such a case., the nrder
of terminatinon would stand vitiated on
the «around  thal no reaular Inyuiry  was
covbredirotrernd . We whall prewsntly  consider
whether . o Fhe tactse of the cave before
o the documentz referted Lo In the
ppu ey ordder contaln any ot ioima.

T Tt was in thiz sontes
aidued for t her Rewpondent that  tho
~mi 1 aver i ke precsent case had  givan
ample  vpbor btunity  to the omplowves ey

aq1ving o warninags, askinag him to
imerove anad even axterded hiis probation
twices and  this was nat  a  case ot
nnfairness  and  this Court  should not
intartere. It is trde that where the
ane Lov o e et A1VEn muitable

Warnlinas, reglested to 1mprove. or what <
he:  was  divern 3 long rope by way ot
cwtenainon of  porobation, thiz Court has
Lald that the termination order s cannob
k e held 1o be punitive., Hindustan Faowr
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Lot & onn o Fiirercdn Chakrabog ty Far

1729611y 30 L. Gee In this connection .,
trrl & MNatural Goos Commiawion w. Md. L.
Tzkendu  [1=2s60031 S7T0 4281, Unit Trust of
Irndia v T. Biliava Kumar (199292001 Larv. ?B
[ fBhh (3017, Pringipal .. Institute al
2. 0 Medical Fducation % Reaemrapoh .,
FPondrcher e v, L.  fAndel & Uthers 01
Te2 g S0 8271 and a labour caso Dowal
Flrressure Die Carting Industirw W
NMiesrdinag UfFfivcer [J3T 19993 (Y 3C 2%67.
But 1n all these casez. the arder:s were
wimpele orders. nf termination which  dud
not contain  danwv words  amount ing Lo
Sliama. In  wdne we Welil = o 1 he

conclusion that therrs 1w skrama in the
Linpuansd  arder Wwe  cannot 1anore the
af faect, 11 will have on the orobationer -
furtnre whatever bs rarlier opportunitiles
grantrd bw the respondent organication 1o
the abppellant to Inprove

L2 Aeax Court 1in Union of India & Others v.

A_P.Bajpal & Ors.. ZO0EM1Y sSC5LI 202 held as tol lows:

B The grounds stated in  the
connter affidavit filed by the appellants
in answer  to the challenge made by Lhes
Pesporrdent no.l in the O.a. before  the
Trikbwnal werae  only the basis to  asces
hi= unsuitability of the respondent no.ld
tey continue 1n the sensitive past 1o
which he wa:z appointsd. It may be added
that Annexurée (-3 on which the 1ribunst
hie:avily  relled to say that the  impuaned
arder Weas  stiamatic was an annasarra 1o

f.he counter filed Ly the appellants. it
was 38 confidential letter wiritten bv Lhre:
fFrosistant Director ot the Doepartmsnt. In
out view, the Tribunal committed &

el 1ods  error in law and on tacts of the
resent case in concluding that the ordegs

ol terminat Lon of cervices  of b
vaspondent noall invoelwved stiama atft tachel
o respondent. Thae arounds stated 1 fhe
cannt e attidavit 1in anskear to the
vhallenae made by the eoopondent oLl
e e the factore. to ALB:50 tohie
silitability or otherwiss ot respondent
no.l  to continue  1n service. Hawvin
teegaldd koo oall velevont  aspecto. the
authorities roached a conclusion  that
reaspondant ool Was not =sultable to
caontinue in service. The wrder of
tetmination of hizs services Wl
eimpliciter without attachinag anwy oti-ama
tor the conduct ot respondont nwol. I
this wiew, the 1mpuaned order cannot be
shstalned. nocordinagly, it in set astde

ML and the appeals allowed. HNo cootbs,”
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2 Bbex  Tourt  in Dhananjay wv. Chief

Executive Officer. Zila Parishad., Jalna. 7003 1)

o<

cF7 heldd as followss

e TF we lnok to the paracr anh
extructed aAbove. it boccomes clear  hat
Uhe facocts of bhat case drse 4 Llost similar
trno the facts of the ©Dresent Cei e,
gl thouah & distinetion was souahit to e
made to  contend  that 1udament  haz 0o
dpplircation to the facts f the beecant
case.,  we  are upable to adres with 1 he
SUbml 5100, Mereilv because the appsllant
wa<,  Kapt  ndoeyp “sHspenslon,  thet. bhw
jheelf . 17w nmt indicative that  tlhee
resbondent had intended from the
boaxvipninag Lo et ridd of the =ervices  of
the appellant by holding an epauiry. It
.o nat the & rane of the appellant  that
inspite of  the tact that his  servicoe
werre  neadost, L he order of termination of
wael vices  was., passed. Lvenr  though  the
dbpel lant waz acauitted in the o©criminal
r:ase launched against him on the basis of
the oomplaint made bv the respondent. 1o
aglso not a factor to indicate that the
Fespondent wanted] to take action aqaaiast
the appellant on bis misconduct to removwe
bhim from serwvice.”

& Mpex  Lourt 1n Mathew PO Thomas v
Kerala State Civil Supply Corporation Ltd. and

Others. 70073 3CC (L&) 267 held as follows:

B an order of  terminatiarn
sympliciter pacsed Jduring the period of
probkatian has  been  aenerating  undying
Jebhate The recent two Jdecisiong of this
rourt in o Lipti Praokash Banerjes v
Satvenddtra MNath Bose MNational Centre  tor
Bia~ic Sciencez. Calcutta and PRFawvanendra
Haravan  Yerml v,  Saniay Gandhl PGI of
firdical  Sorences after curvey of moot o
the war Lier  decisions touching the
guestion observed as to when an order of
teaamitiation CEn e treated s
simpliciter  and when it can be treated
am punitive and when a stiama 1w naid to
b attached to an emplovee discharged
ety thee period  of probation. Tl
learned aounsel on elther side reterred
tor arnd ralied on these decisione  eaither

1N wHPo t af their recmectivyg:
contentions or to Jistinauish them foor
i1"he purpnsoe ot drplication of thce
pittheinles stdated therein to bthe Facts of
thr present case. In the case of  Dietid
Prakash Baner i after referring to
warious Jdegisions indlegted as to when o
k, gample  order  of termination i< to  be
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treated az "founded” on the allesation:.
et miscomnduct and when romplaintz  could
be only  as 8 motive for passing such o
< impple order of termination. In para 21
of the dald judament a distinction i
cerbtained., thus 1 30C ol 71770

"al. I fFindinas wero
arrivend at in inamiry as  to
misconduct. behind the back of
the ol five=r  or Wit holst a
reaular departmental enaulrwy.
the simple order ot
terminat:on 1= to be treated
A “fonnded’ g t he
allegations and will be bad.
Bt 1F the nauirv was not
hedded,  no Findinag were art i vesd
gt and  the emplover was not
inclined to conduct an Lnadiry
i, at the same time., he did
not  want to continue b e
cinploves  duainst  whom  there
were complalnts. 1t would onlw
bvo: A case of motive and  the

cirder wadled not e bact .
Swmilar 12 the position if the
aomplaover  did  not want, e d

inauire 1nteo the truth of the
allenations becauze ot delaw
Lin Pl Lat departmaental
proceedinas or he was doubtful
about securinag adeuuate
avidence., In ~lch &
wirrumstance.,  the allegatlons
would be a motive andd not the
toundat ion Anc Lhe wsimple
order  of terminotion would b
warladd, ™

From a  lona  1line of Jdecizions Lt
apbaitbe  to us that whether an arder o
[ c:yminat ton 15 =simpliciter or  punitiee
hat ultimately Lo be dacided havinag due
NETEA B> Ln the facts and clrcumstanceas of
agrh Cdne Many 3 timez the distinctirn
batwown the fouppdation and motbive  1n
relation Lo an order ot termination
erther 12 thin or overlappindag. Ty maw L
ditticnlt either tou cateqaoriles or clacssifw
wlrictly ardars 1t Cerminat ion
simpliciter tallinag in one or the other
cateaury, baszsod o]y misoondaet T
foundation for PASSIng the other o
Cermination =impllicitor or on motive on
the  aground of unsuitability to cantinne

T SEvIe, [f the form and lanauade of
the so-called orde of taerminatian
shmpplie iter ot a erobationer olenarly

indicate that it i~ punitive 1n  naturc
ordand It is stiamatin thers may not  be
asnyv  nead  to ao into the detailz of  the
brackar ound and <urreunding ciroumstbtanceas

in testing whether the ol gegs rit
{armination Is simolicitaer or punit ive.
In cases where the gervioss ol &
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prubaticner are termingtad by an ordoer af
teermination simoliciter and the lanqaua e
and tarm ot it do not zhow that either 1t
is punitive or stigmatic on the face
Lt bBut  In some adses Lhete mav be A
bBackarounad and attending cirrcumstances o
~how  that misconduct was the real basis
and desian to terminate the =services ot a

iy obat toner. In othar words. the facade
af the termination ardeat- mayw iren
simpliciter. but the real face behind 1t
1- Lo qet rid of the services of
L obat Loner  on he basis of  misconduct.
Tn =such cazes it boecomes nececsarv to

travel bevond the order of tarmination
simeliciter  to tind out what in realitwv
L the backaround and what weidhed with
the emplover to terminate the servicos of
g probationer. In that proceas it al<co
becomes necessary to find out whethsr
el forts wers made  to Find out the
suitability of the person to contlinue in
seervice or he 1s in reallty removed From
service ol the foundation of hi s
miscomniduct.

L. . In the presant case. evan on
earlier  nocazDlons  when the appellant
tailed to perform his duties properly
during probation period he was warned 1o
improve and continued in the service. If
he was to be remuved from servica an the
dlleqations of misconduct. at that time
itgelt the respondents could have removed

him firom service., This i~ also a
circum:ztance to indicate bthal his  order
ot termination WES simpliciter.
Therefore, haav 1ne reaqard 1o the

particular facts and circumstances and in

view of what is stated above. we have no

aond reason bto disaaree with the impuaned

ot der "

i If one has regard to the aforesaid, no
stiama has been casted upon applicant i1n the corder of
teermination. As no annexudre has been referred Lo 10
the order of termination, perusal of which could
indicate anv stiama attached to  the applicant.
However ., 1in the order passed on representation., which
i~ an outcome of the directions of this Court., I do
not  tind any stigma attached to applicant. What ha-:
been reflected 1s the unsatisfactory service record of

k. -
applicant and the incidenés to substantiatesé.



Jrac/

0. Apb b icant. whose performance. rema iredd
unsatisfactoryv., on  account of his unsuitability 1o
[
Fretention  of servicg,hg,aervices have been Jdizpense
with under Rule 5(1i) ot the lamporarv Services RuUles

1lrirt, in mv considered view. the same cannot be held

te o stiagmatic order.

Fl1. Having reagard to the afore<aid and in the
ligaht of the settled position of  law, as thige
Lermination resorted t.o is on account of

unsatisfactory porformance of applicant. 1 do not Tind
™
any violationqeither i inciples of natural Jjustice or

Article 311021 of the Constitution of India.

32, Moreover . not being founded on missconduct
and a naon-stigmatic arder. holdinga of dJdepartmental
LIIQuiry., i3 not a condition precedent in a simpls
order of termination as per the termz and orondition=

, -
ot the apbonntment, & case of temporarv Government

servant. who is wver to atrain a confirmed status.

33, In the result. four the foreaoind reasons.

0Aa is Jdismizsed. No costs.

< Rajr
(Shanker Raiju)
Member (J)



