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t_inion of Tnoia.
i . The Secretary,

M i rr i st,ry of Def ence,
Government of Tndia, New Delhi.

( The Officer Commanding,
HQ west.ern Air Command, IAF (C.Edt.i' D),
Suhort,o Park, I{ew Del hi -1 10010.

The
Air
New

Air officer 7/c Pers,,
Headqirarters, Vayu Bhawan,
llelhi.

: shri M. K. Bhardwaj tor';'i;T-i:[ndent''s
Bhardwaj )

( Bv Advocate

o.A. No.3021 OF ?OOz

Smt.. Manjt.r Arora,
W/o Sl-rri Pawatl Arora,
Sr, Hinoi Trarrslator, P.A, No.-30493,
7 fRi-r, AF Stati on, Tr.rgh'lakabad,
r\lHw rre I(t t -

(B,v Acivoc.a.r.et ;ili,Slrri G, D Bhandari )

Ve rsus

, . Af,p I 'i cant.
,&

lltr i or, of
{

11161'iri
The 'isecretarv.
Minist.ry of Defence,
Govarnment of Indlra, New De'lhi .

The Ai r Off icer Ccimmanding,
7 BRD, AF St,n. , Tttgh'lakabad,
New t-relhi-110010.

Thte Air Off icer lic Pers.,
A i r HeadqLrart,er6, Vaylt Bhawan,
New llelhi.

Re.sPoncient,s
f By Aclvocat,& : Mrs, Meenl.t Mainee)

ORDFR (ORAL )

i

SHRT R.K. IJPADHYAYA. ADL,III{ISTRATIVE MEMBER :-
These Original Appl ications undet^ 996f ion 19

of the Acjminist.rative Tribr.rnals Act, 1985 are disfrosed

of by a c.ommon order, as the i-qsue involved 'is simi lar
in a'l I the OAs.

oA ?673/?OO?

The appl icant - Smt. .St.rman Lata Bhatia, who

Defence and working asM'ini stry of
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$enior Tran.stator (H'indi ), ha-s reqrested for .setting
a.sicie the orcier da.t,ed 4,g,ZOO2 (Annexure A_.3) by wt-riri[.1

t.l-,€ f rrst f lrrRnc'ial trErgrarcation. under the As.srirecj

eareer Progre,rsion Schemrr ('ACp Sclreme, f.,r sirort,)
orantec, t.o her.w,e,f , g,g.1ggg in the pay.scale of
Rs ' 6500- 10500 roas been cahcel red anrr recovery of the

;l,,ill,payment*s navei ,; been ordergd to he made, The reason
'i'given for canne'l Iation by the responrJents .i.s t.hat she

\^/as offererl vacancy-hasecl promotion maile a..s

Trans,'at,ion eff icer (Hihcli ) in the past hrit .she

ref rrserJ r,o a,ccept the promoti on on persona.l grouncl.s .

oA 2674/?Oo2

The, ;ippl icant - Sm1:,. Veena Arora. is al.so a.n

emlrloyee of Mirri.stry of Defsncp working as SenioT
Translator (Hlnrli). She h"u made a prayer for sett.ing
a.side order cJat.ed S,6,zOOp (Annexure A_3) by whjch the
henefit, of financia'1 upgi^a(Jation uncjer the ACp Scheme

whic.l-r grantecJ upgradetl pay in t.he .scale of
Rs . 6500- 10500 t,o her w. e. f . g . g. 1 g9g ha.s heen

cancel lecr and t.he recovery of payments -.is proposerc to
be macle - Th i s i mptrgned order has been pas.sed becatr.se
Sl-re hacl earl iqr refrrserj to a-ccept her promot_ion a.s

officiatirrg Transrat,ion officer (Hind.i ) for per.sona.l
re a.sons

,<

>

oA 3021 /20.0-2

-

The apF l icant
H'incJi Tran.S'lator work

has a I so pra.yed for
10, 10 .2OOZ ( Annexr.rre

[apju Arora,
l:\..t4;
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i n the sca I e of Rs. 6500-10s00 grantecl €ar.1 .ier t.o l.rer^

w.e.f . q.E. rgqq has heen ca.tlcelled. She t-ra.s at.so
requestecl f or re.strai ni n0 t,he re.spondent.S f rom mak i ng

any recoverv 'in nr-.rr.srranc6 to the i mor.rgned orcrer. The

impugned orc,er jn thi.s nase has al.so t:reen l.rassecl
hecar.rse she hacl earlier refr-lsed t.he vac.a.rlcy_hasecj

pronrot.ion a,.s Ti^ansrtatfon C)fficer (HincJi ),

?. Tlre learrrect Cor.tn.Shl of the applicant.s .in alt
t-he t'hrsq c-a.ses has .statecr 1;hat the appr icant.s were
el ioihte for r.rpgradecr pay scale uncler the ACp scheme
w[^,ic.ir came irrt,o force w,e,f, 1.g.iggg as per OM cJat,ed
q,8.1999. Tn att t.he three ca.se.s, the applicants had
refu.sed to accept the regular promotion prior t.o
coming int.o force the said. Scheme. In t,h.is
connect,'ion , as an i 'l I rrstrati on , hb;t ref erred t.o order
ciat.ecl 23.a. 1982 (Annexure A-1S in the case of
Smt , yesn. A rora ) wfrere.ini Ooi, ", 

t.o be fo.l .lowecl .in
I

cases where persons refusied promotion to-h.igher grarde

ha's been exp'ra'ined. Thii.s por icy refers to tran on
nromotion "ii'1 I exp.iry of one ydaf from the clate of
accept'a',ce or refr-rsar of promotion". According to the
IearnerJ counseI, the app1ic
regular promqt.ion after
Theref ore . cler"r la'l of r_.lpgra

ga

.9 r;

5, ".,1. In this conneciton, he a.lso stat.ed

heme has came into io."" from the clate
.l

1tt;lor1 on B. q . 1 999 ancl cannot be app I .ied
i l''I He plac$d re] .iance on the decision

of the Hon,tr]e' SLrpreme Oodrt in j tfre ca,qe bt K_
' ' 

tr 
rlr

ant-s {rere

exp'i ry
!

dation of

eligitrle for even

of one year.

pay rlnder lhe ACp

Scheme is il'le

t hat, t.he ACp

of its not.if.i

ret ro.spect, i ve I
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ELfppUSern:f and Anot,her Vs. $f,ate of T.N. and others,

19C8 (8) SCC 46St, in SU!:rpOrt, Crf hiS ContentiOn,

3. Alt.ernat,ively, t,he leal"ttr:d cc,t.Jn.Se1 r-rrged that t,he

imnrrgnecl orclers .qhor.rld tre qr.tashed and .set aside so far

As t.hese nrescrib€ lower pay scale to the applicant.s.

These orcler.s enta'i'l consequences of recovery of pay

and a l l owances al reaciy pai c, t,o the aE)f,l i cant.s w. e, f .

8.c,1c9s on r.rpgradation of pay of 1:he a.pplicant's. He

referrecl t.o t.he decision of the Hon'[r]e Supreme Cotlrt

in rl're case of Shvam Babu Verma and Others Vs, Union

of India and Others , 1994 (?-7 ) ATC 121 , wherei n t'he

Hon'hle gr.rprgrng

aecount of hi qhe

not. be enforcecl

wa.s givgn clr-re to

Sahi b Ram vs.

1ees (1) Se ?4,

Corrrt has he'ld that recovorY on

r pay given to the petitioners corJld

as the pet i t i one rs rev i *qed, h'i ghe r

thei r own fau'l t ,l , In another case ,

the Hon'irl e .sup reme Court. ha.s held

t ha t. t,tre tr i ghe r sca'1 e g i to the appl icants was not
;

on accorrnt. of any mi sreprenentati on, .So t.he excess

amount, paicl cott'ld not, not, be recovered. Ilr was,

tl-,eref ore, rrrged that. no racovery shoul d be made f rom

t.l-re annl'i cant,s

4. The responclents have opposecl the prayer of t.he

appl i r,ant,s. Accord'ing to the respondents, al'l the

t.lrree applicAnts were promot.erl regl.t'larly as

Trans''laf.ion O-Ffieers br.rt t.hey refu-sed to t,ake Up the

post on whi ch t.hey we re f, rirmoted . The case of the

respondent.s 'in t.hat, t.he OM dated 9.8.1999 ttnder which

v'

nev
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veh
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the f i nanci a'l t,rpgrarjation was given to the appl icants

has heen strbseqt.rently exfjta'ined hy the DOP&T vide OM

rlat.ecl 18,7,2001, The re'levant' point. of doubt' has ireen

clarif iecl as fol'lows:-

"S'l . No.38

The ACP Scheme has lreen
i ntroduced t,o Provi de
re] i ef i n cases of actlte
stagnat i on whe re t'he
empl oyees, desPi te bei ng
e'l ig'itr'1e for Promot.ion in
a'l 'l respect.s, are deprived
of regular Promotion for
I ong Peri od's dtte to
non-avai 'labi 'l i tY of
vacancies i n the hi gher
g rade . Case.s of ho 1 de r's
of i.sol ated Flost.'s have
a:l so been covered t.tnder
ACPS, ?s theY do not have
a.ny !lromotiona'l a.ventres'
However, where a. Promot.ion
has been offered hefore
t,he emp:loyee cott'1 d be
consi dered for grant of
b'enef it 'i''under ACPS hr-tt he
r,ef tr-qes to accept sttch
promot'ion, then he can not'
tre sai d to [re st.agnati ng
as'he has oPted to rema-in
i n t.he ex i st. i ng g rade on
h'is own volition, As
srrch, there i s no case f or
g rant of ACPS i n stich
case.s, The officiat can
he consi derecl f or regtll ar
promot,i on agai n af t.er the
necessa.ry deha rment,
peri od .

T n t,he seconci c.a se a I So ,

since 'in terms of
condition No.10 of t.he
ACPS, oh grant. of ACPS,
t.he emP 1 oyee .sha I I [te
deemed t.o have given his
unqual ified accePtance for
Fegtt'lar Ilromoti on on
occLlrrence of vacancy, the
of f icer wi'l I have to gi ve
in writ'ing his acceFtance
of the regttl ar Promot'i on
when of f ered aga'in af ter

A person has reft.ised a
vacancy based
promot.i on of f ered to
him prior to his
becomi ng e'l 'igi b'le for
f i rranr. i a 1 upg radat'ion
uncler ACPS, on
persona.l grottnds.
Will lre he ef ig'ible
for financial
upgradat.ion tlnder
ACPS?

A person had refttsed a
rqgul ar promotion for
nersona I reasons, He
ilas since r:ompleted ?-4

years' of service.
wi I I he he entitled
for ?nd financia]
ung radat. i on?

I

'. 
ll,t

l,l'l,r

./l

t,

\0
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5 . The I earned cotlnse'l of the respondents i nvi ted

at,t.ent.ron to ?ara 11 of the ACP Scheme as per OM dated

q . A . 1 scs wtr i eh provi cle's that any 'interpret'at'ion

/ c.1 ar i f i c.at, i on of cloutrt' as to the scope of mean i ng of

t.tre nrovision of tlre AcP scheme shottld he given by t'he

r)oP&T (Fst.ahlishment 'D'). According t'o the learnet:|

c,ounsel, t.he,Ahove clarif 'lcation has been given hry the

Dcnartment ,'rF Personnel anri Training' Therefore' the

seme i s hi ndi hg.

6 . r e^.in{hl cotJn.se I of t'he respondent's a I so
rrl,

i nv i t.ecJ att,dAt i on t.o t'he recommendat i ons of Vth

eerrt.ra.l pay commission ('vt.h cPc' for short') try ?arA

? ,-, . 31 wlr i C,h haS recommerlded that a comprehens i ve and

c.ol-rerent, pr^omot.ion schelne shotrld be evo'lved wlrich

assrrrecj 26lgrltrat€ career l)rogres's'ion in a reasotrab''le

t ime f rame t.c) a'l I cat.egories of employees ' The Vt'h

epc hacl alsr'r point,ecl otl'l'' certain hasic feattlres of

Assrr red ca ree r. ProgrerB8 i On .scheme recommendecl f or

central Govt., emplnyees which inclrrdecl t'lre

fol''lowings:-

the rjebarment lrer i od
tr,*toae he can he

ion.=iflpred for grant' of
.second financia]
upgrada.t'ion r,inder ACPS ' "

The l-righer grade tlncler t'his scheme
slral I not be given to those r4lro had
rjecl'inecJ reg,,liar promot'ion earl'ier'
Tn cases where a Person who has been
ptacea in a higher PaY'sca]e under
i.r'e Scheme ref Llse-s f ttnct'i ona'l
promoti on i nvol vi ng h i gher
i**pon"ih,'i lities 'on t'he act'lta'l
occrtrrence of the. vacancy, the
*rpt oy** shal'l berl revert'ed to the

lxi)

''l$f&'
.'.t.*;'.f.r



Prrrsr.rant, to

ACP Scheme h

was . t.l're ref orE ,

ent.it,'led for the benef its tlnder t.he ACP Scheme,

(8)

'lower pa.y -scale. A-q such, whiie
g i vi ng the h'igher pay sca'le under
t,t1e Scheme , dfi unde rt.a k i ng .shott I d hre

t,aken t,trat, the employee shal I occt,.lpy
t.he regrr'lar nromot'ion on occurrence
of the vdc6_ncy: and i n CaSe he
ref rrse.s t.o a..cept. t.he h i gher post,
he Fhal I he hept olrt of the Assured
Cn rae r P rog ress'i on Scheme . "

ttti.s recommendation of the Vth CPC,

clated 9,8. 1999 l"r?s kreen i sstted,

sLated that, the anplicant.s are

'[r,,yr'

the

Tt

not,

1. The learrred corjtlsel of t,he resnondent,.q al.so

i nvi t.ed att.ent,i on to a (:opy of Mi ni Stry of Defence's

let,t.er clatecl 7.c.2000 (Annexrrre R-T t.o OA 3O2-1/?oOZ)

wl-r i el-r st.at.eS As rrndef : -

"A ,r?.S€ was rHferred to Depart.ment of
Personne'l and J'raining (DOP&T) fo.
clariflcat.ion whet^B1n the employee.s had
comn'leted 12/24 yedrB of service and t,hev had
been offered regrtJar promotion before the
i ssue of orcler of l lnp'lementati on of t.he ACP
Scheme. These Emp'loyees had ref used t.he
reqrrlar nromotion offered to them earl ier.
The no i nt. of dor.rhrt, i n th i s ba.se was whet,he r
t hese emp 1 oyee.s may he g i ven one or two
financial rrlrgradat,'ion (as the ca.se may b,e)
under the ACP scheme on]y f rom t.he dat.e thev
hecame e'l ioihle for regr,ilar promot,ion,

{

?. DOP&T has given t.heir clarif ication
rrnCle r : -

a.s

/"
f-
(jr,
\dr,

" The ha.s i c ph i l osophy of scheme i.s to
nrov'icle saf et.v net for hard cases of
St,agnation where no vacancy trased
p romot i on cou 'l d be of f e red t,o an
employee wit,h!n the Specif ied period of
regular servide; 'l 'In this particu'lar
case as the regular promotion offe-.red
has been refused, the employee has 'lost.
his claim fof " upgr:adat'ion under ACP
Scheme. fn ''terms of re'levant
i nst,ruct.i ons he may.. aga'in he of f ered
vaca.ncy hrased promtrf,i on af t.er the
neces.sary debarment

::$

P..'

r f,i

,:li t'h,

c^

'.1
period i.s ovet..""
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8. By anot.her let.ter clated 15.11.1999 (Annextrre

R/e rn oA 2674/2OO?_) , the A1r Headquarters, New De]hi

hacj reprociuceci t,he conrJitir:ns as per DOP&T's OM clatecl

9.8.1s99. The list. errc'losed w'ith this 'lett.er it-tclt:ded

t.he name of s,mt. Veena A rora ( nppl i cant i n oA

2674/?oO2) , who was lreing given f i rst f ina.ncial

upgraclat.ion on r:omnletion of 12 years of service, Rtrt.

ln view of the recommendation.s of t.he Vth CpC as wel I

as c.-tar i f i c.at.ions i.s.sr,red hy t,he DOP&T f rom t,ime t.o

t.ime. she was rrot el igit:rle, l-earnecl colrn.se'l pointecJ

or.rt. t,hat, as per OM dat.ed 10.2,2000 "cases where the

ACP Scheme has a1 ready been i mFrl emented .shai 1 be

reviewecl /re.c,t.ified if t.he same are not. forrnd t,o be in

accorctance witr^r t.he scheme/c'lar.if ications. " Therefore,

ttre imnuqnecl orders of cancel lation of the r.rpgradation

orders rrncler the ACP Scheme was just'if i ed. Si nce the

recovery is in pr.trstJance to an order wh'ich i.s

erroneorrs. t.he same is a'lso jrrst,ified. The'learned

cor.lnse'l of the respondents, theref oi^e, urged that OAs

slrolr'lrl he clism'issed,

s. we have heard the

part.i es ancl nerused the

reco rcl .

.{

{

'learned counsel of

materia'ls avai lah'le

the

on

l.

10,

i ssued

rel at.i ng

t.o clea I

There i s

hv the

to the
,'1,with 4
lr,

i

no di sprll:e that the OM dated 9.8. 1999

Depart.ment of Personnel and Trai ni ng

Assrrred Cafeer Progress'ion Scheme was
iir.

[,f, prohr] ems r:rf genui ne stagnat'ion and

ry
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i161^6lstri p f acecl try the emp'loyees dt"le to I ack ot

acleqrrat.e promot.'i6nal aVentleS. The 'learned CotJn'Se1 Of

t.he responrlent.s has pointed oLlt the recommendations of

t,he Vt.h CPC wh'ich has treen referred to earf ielin this

orcter , accorrl i ng to the vt,h cPC's recommendat.i ons ,

t.he Scheme was not meant, for t'he per*sons, who had

ref rrsecj promoti on i n regu'lar cottrse ' The

clarif icat.ions is.sr,ted by the DOP&T virje S1' No'38

w.it.h oM rlatecl 9.5.2001 , ext,racted earl ier, clearl y

st.at,es t.t-rat wherq the promot'ion has treen offered

hefore t.l^re empl,oyee cottlcl tre Con.siqjered for gra-nt of

hrenef it, r.rncler the ACP Schemel trttt he rsf u*cad to accept

srrct-, promoti on, he cannot hd sai d t,o tre stagnat i ng as

he has ont.ect !.o remain in the ex'i-sting grade on h'i.s

owrl vot.ir.ion. 'i;ri\rrch off icia'l can he Consicjered for
t,regglar promot'i;trn again after the necessary deharment'

I

per i oc! . Theref'ore, there i a no ca.se f or grant of ACP

scheme nromot,ion in sr-rch ca6es. In this view of t,he

matt.er, we are of the cnnsi clered view t'hat t'he

appl ic.arrts nf a'l I t.hese oAs are not, etrt.it,'lecl t'o t,lre

heiref i t.s of rrpgraclec'l pay sc.al es i n term.s of the ACP

sctreme . T!.eref ore , t.he i mprrgned orciers are j rrst'i f i ed

t.o t.t-ri.q ext.ent,. So far as recovery ari'sing on a'ccot-lnt'

of t.he canccl lat.ion of the ttpgradat'ion of t'he

applir.ar^,t.s' paty et.c, is concernecl, t'he same is

consicterecl harJ in the light of t,he decision-q of t'he

Hon,hle S;preme Cortrt on wh'ich re] iance has been

placect t_ry the learned counse'l of the app'l 'icant.s'

There i s nothi ng on record to suggest' that the

u

.c
,'"*
,,i'*,

lil
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SCate wa.S al lowed t.o t.he annt icant.s on

thei r misr6preqentat,ion. Therefore, t.he

a

unc racleri

a c.cor.t l-r t

pay

of

decision of t.he Hon'ble Sttpreme Cotrrt in the ca.Se of

Slr vam Ba hu A. (sr.rprn) squarely app'l ies. Any

recoverv 'in nursr.tance t.o t.hose i mpugned orders i s he I cl

to he un'ittst.i f i eci . We, theref ore, d i rect t,he

re.s nonden t.s not to make any recove ry f rom the

appl i cant..s i n respect of the pay ancj al I owances

oranted t.o t.he app'l icant.s on accor.rnt. of rJDqraded Day

scale urrcler the ACP Scheme,

'! 11 Tn v'iew of the facLs of t.hese

ment. i oned lrere i nbef ore , a'l 'l

a'l 'lowed wi t.hor.rt AS

cases and for the

the three OAs are

t,o cost.s,

files

rea son.s

PartlY any orde r

1?. tet. a copy of this order be p'laced in the

of al] the three OAs. I i

fl

( R. K. [.'PADHYAYA
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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