
/

,.
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Ncrw Dell^rr. tlrrs' Ll're 22rrr1 .:lav ,:f Uctober" 2(105

Hon'ble
Hon'ble

Sirri M-T.,J-
li./o late J,.r\
42|., - Sector
Uas:an t Kutli .

I.l<::r,,1 De I lr i

Shri Shan l<er Rai u " Member ( J )
Shri R-K-Upadhvava. Member (A)

Clrr sthr .

- Ciristhi -

A " Poclcet t;

a

tl.o u7rf, - - - " -/-\DDlicant

Paracl<in l( Brr Advocate: Slrrr Geor'<le

"y'e r E;tJ 5

1 Union oi lndia
Llrr c,r-rrth the $ecretar'./ -

Deoartmerrt af f.ul.turc:,,
Slrastr i Bl-rawan ,.

Net+ tttsll.rj * 1lO ()Ll_-

The $ecretarv.
Gr:rrt- ,rf In<lia,.
L)<::r>artmerr t of Culture,.
Shastr i Slratr+an -

New De L 1ri * -Ll.D t') 1.1. ,.

TFre Director' Getteral crf At-cltieve::i,"
Government of India-
National. Archieve of Indiiil."
..1 ;:rn na t l'r -
Nerr De I lr i ^l- 1^O oDl-- - - -Respondents

Sinqlr" Adrrocatei(Bv Aclvocate: $hri R-N

ORDER (ORAL}

Order delivered bv Shri Shanker Raju" Member (J)

At>plicant imttuqns t^esc.'orr clerrts' ramoval ,3rder

date<J LA -2 " 2000 as roel l aE appel Iate order date:d

1.f3"6-2O(J2 motlifvinq the pr:nirhment tn coflrllulsorv

retirement-

?:- Appt lcant- an A*isietant f\rchivist. is a

,livorcee an<J his clri l.dren ar^e residirrq in U'.S-A" f ctr'

which lre has been rectr: iar Iv v,rs itin.:r hrs chi ldren
Il,. after tahirrq ar)proDr^iate no ob,iecti.on certificate (311
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evel^v, occasi.on.. T he tast visrt u'las in 1995 whetr Nc'

rfl:rectir:n certif icate u,,a$ qranted vide Memo datecl

2A-4-1995- Apolicant al.sO visiterl usitt ln L996;rs well-

.3::3, I9g7- Ar-rr:licant WaS iSSue.l virle i"lemo urr der Rule 14

of the ccs(ccA) RuIes" 1.965 al.Ieqi.nq the foliowlrrq

charqes: *

"Article*1.:

1'.at ther sai.l $hri M-T.J. Chis;thi " truhile
functionitrq as Assi.stant Archivist lef t:

the c,lr:ntrv on 25th Ju1v" l-996' without
obtaininq tlre permissi.on of the comoetenl:
ar.rthoritv ancl qettinq the leave
sanctionecl- Further" ttre saici $hr.'i-
l'l,.T"J- Chistt^ri aIso iqrrnred the
directives issued trv the Department rri<Jct
Memo date,J 28-t3..1.99b directinq hirr .to

report for <.lutv immediatel.ri br-rt lre clit:l
rrot tu rn up -

Article*2r
l'l'rat $l'rri i'4,. I.J" Chi*ithi di-C not infornr
the Department in time re<:ardirrq hi:!i
tli.rrnrce tn 1'ris seconcl wife Smt" Nuzhat
$ubuhi Clristhi an<J r^emarrvinq thi rd timcir
Mr^s - Reshma Tar^iQ Chisth i -

Arti cle*3:r

l'lrat $1'rri 1"1,. f,.J"Cl-risthi did not inform
the Deoartment about his arrest c1n l-21':l'r
I'ti.rrch- L996 aqainst the FIR No,' 123/'96
lndoed trv hi.s ttrird wife $mt" Reshntet
l-iirria Chisttri in the Vasant K.un'i PoIice
Statiorr for criminai)v a:s.sar-lltinq her artel
si.r..lbseouentlv beinq released on fr:rnishiirq
bail-

Shri M-T-J, Chi:sthi thus acted in a

manner unbecclmi.nq of a Government $ervant:
ttrerebv violatinq Rule 5(1.). til f ii) and
(iii) and Rule 21. of CCS(Conduct) Rules"
l.(.,)65 . "

S ,. Encru i rv wa{t proceeded and h,a$ over on

L2-{,-L997- Neither t}re enouirv rep<lrt was suDplied to
t

tlre apr:licant for mak:in<l reoresentaticln l?OYtfie orders

have been passed bv the discipi i.narv authoritv on the
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en'gulrv reDoi-t.

/tpnl icant app I ied f ,:rr 85 <Jav* leave f rom

to visi t-:

a pr ior
requ i re<i -

U$A -

Ru].e

we r'e

In the en(f,u:[rv report

on representati orr

at>pl icant r/',aE, he l.J

the discir>l.rn,lrlr

pa:ssed the f ,rl lor*inq nr<Cers:

"Wlrereas $lrri M-T-J.. Ctii.shti" while
fr-rnctioninq as arr Assi..stant Archivist in
Natianal. Arclrives of India, Janpath " New
Dcllhi" wa$ 'iharrler$heeterl as un,Cen:*

Charqe*1.:

Tl'rat the sai.J $hri H"T"J- Ctristhi,. rlh.ile
f unction inq as Assi stant Archi vist lef t:
tlre cor:ntrv on 25th Ju lv. 1^?96 without
otrtairri,nq the permissi on of the comoeten t:
at:thor itv flnrl .'tettinq the leave
:sanctioned" Further'- the saitJ $hri
l"t..T"J- Chi::;thi also isnore.l the
di rectives issued bv the Departmernt vi cj<E

Mcrmo 'latecl 28.8,. 1995 directinq him to

dI ..

7 -T -L997 tn 29 -9 - l-997 an<J souelrt Dermissiorr

t

l..l{:iA - As the

of

victi lance enau 1 rv r^ras pendtn.i,.

approval the competent authori tv was

ldhen the enouirv was,::orfiDlete.. applicant left for

Thereafter vide Memn dated 11"{.-1998 issued under

1.4 of tlre rules ibid followIrrq alleqatir:ns

level Ied;

'That tl^re said Shr i l',1,,1 .J- Clristhi -
whi Le f uncti on inq as Assr stant Archivi.st
1<rft the cor-rrrtrr/ on L7 -7,..1997 urithout the
r>rior Dermi.ssi orr of the comneten t:
ar.uthori.'tv and eettinq the leave
sanctioned- Fr-rrther.. the saici $lrr':i.
1"1,, T"J- Cl^risthi also Iqnored the
di rectiries issr-red bv National Archi ves. crl'
lnclia vide Hemo No- E--21^.*4(5'5)92-.Estt"II
<latecj 4 -7 - l-997 di recti nq him not to
r:r"oceetJ to U$A br-rt he iqnored the eai*l
directives and I ef t f or USA ftrl
l.'/ -7 - 1997 - "
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r(3t:ort f ':r^ ,Juty .irnmediatelv burt he tl'ld
not turn ut).,

f:lrarqe*J:

That Shri i"i,.T"J- tlhisthi ,Jid not inf,Jrm
t he Depa rtmen t i rr t i me reqa rrl i, n,1 h i, ,r,

<Ji.vorce to lris secnnrJ t'life tirnt" Nuzhat
Subuhi Chisthi and r'emfi.rr-rri.nq tlrird tinre
Mrs. fter:,hma Tari,r Chisthi..

Charce*3:.

't'hat Shri t1,, I-J-Chrstiri did not inform
the Uepartment abr:ut lri.s arr-est. cn l?th
l't;:rrch. 1.996 aqainrst the t- IR No- L23/9$
lodqed l:v hi s thr rci wif e $mt - Reshmr*'['i:rrio tihistlri tn the Vasant Kurri Fr: l icn:
$tati,orr for crinrinal.l.rr as$aLr)tr.nq her an"l
isr..rbseeuentlv beinq releasecl on furnishirrq
bai L.

C: ha r<le* 4 :

That the sai.l $hri i'1"T-J,. Chisthi. while
f unction irrq as As'sistant Arclrivi st lef t
k l're ':ou n t rv clrr I7 -7 - L997 u'r.i t hou t t he
t>rior parmission of tl-re ccrmpetenl-
err..tthor.i ty arr.:l qettin.; t[-re leave
sanctioned. Further " the sai..l 5hrl
M,.T-J- Chistl-ri also i.:noreql the
cli rectives i ssued trv Nati orraJ Archives a l'
Irrdia vi,Ce Merno I'lo- B.*':l-*4( 56)')z*Estt" II
date,C 4 "7 ., J997 .li rectino him not to
t: l"ocee,J to U$A bt-t t he i qno red t he sa,i .l
<lirectives anrl Ieft for USA on 1.7-7-L99'/..

Shri i"i,.T..J. tlhisthi has thus acte<C in a
mannar unbecomi.nct ctf a Government $iervarl I
ancl therebv violate'C Rule Sf ii{ii) and
(iiil of the Central. Civil Servicer::i
((llassificati,nn Contr,:I ati-rtJ Appeal)
Rul*:s" 1965 (Govt, of In.lia)-

Ai"lt, I^JHEREAS af 'ter .Jue en<ru i rv in to the
clrarqe. in accordance with the Centrrrl
(:i.vi1 l]<lrvices (Classif icatiorr Cnntrol
anci Appeal ) Ru ].es " 1965 " and *rf ter takinq
il'rto account the repor"t nf the Inquirv
Of f icer apt:oi nte<l to enr:u i re into th<:
r::harqetl franrerj aqainst the sai*l Shri
H-T"J" Chisthi. the undersi.rned has ()oma
L:<: the conclusiorr that tlre char.les f ramed
aqainst him have been fullv establish*,J
ilnd that .iood antJ su f f ic ient rea$i,on6
exi.st to impose uoon the saicl $hri H"T-*1..
Clrishti tf're penaltv of removial from
service an<l he i,s accordinqlv remove:cl
f rom rst*ruice (Nattonal Archives of Inciia)
rrri.th ef f ect f r-om 16th Fel:ruarv, f ()C)O

('F:'"N. ) - Thi:3 rernoval f r,rm sr:rvice sl^raIl
not be a di stlual if i cation f or f utu r-e
*:rnplovmen L under tlre Governrnent - "
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tt.. An a$pea1,. Drefar.FarJ a(lain'3t thc removal

ot-rj(3r-. cuJnrinate.l rtrtr: a modified llul'li'$hment cil

{:)(:rnrpu lsorv ret r remen t " .?iV j n(l r-ise t(] the t)re$en t OA -

f^Lea.rrredCoutlsetftrr.theaDplicant'$hri

r3<i:orqe Paracltin. thouqh takerr saveral (:ontentions tcl

assail the impugned orders t-->ut at ttre outset it i.:ii'

()13rrterlded that t|re earliep anQr.JirV, ri,lirich f:ertatlrred to

three articlers of clrartle, (^Jas coml)lete<i but t4rithouL:

,i;r..r pply:inq the cot>V of the en(:luirv reporL' -l he

cliscipli.narv authoritrr, relving uPrrll the sEme charc{(t::';

;r.l'rcl deprivinq the aE,t:llicant a rearional:1e oE,lrcrtunrtV.

imposed ur)on lrim atl extreme Durt i slrment - ] t i.s

c(]ntenqletl tkrat thouqh tfie p'1ea of norl-:$ul}pIV of tire

err.Ar:irv t^eport Was ta[<err hsfore the 1liscit:linar"rr

{rr.jthorltv $r.tt the same has not [:een dealt wiLh'

Helyinq rrDon ttre Cc,nstitutional Berrch's deci':ion <:i

tlre Arrerx Corlrt in l'lanaqinq Director. ECIL. Hvderabad

vs- B-Karunakaran. 1995 t6J ,JT I" it is c(rrrten'.Jed

that non*suppl v of ttre en'f,u i rv report has c?reatl'ri

r>r.eiucl:i.cecl his casre as he has b'eet^r r:un ishecl not r"lnlV

orl tl're charqe ort whi ch tlre err qu i t^\r Nas Cornpl eted 411 t:1

[rcr h,e1s tlerrr ive<J nf a rea,sonable ol)t:rortun i tv f ()r makin.:

a. represerrtati.nrr Lrut also cln ttrree articles af ch;lr<-Icg

ftt't ralhich tl're c'lrtc:1r:r,ian ,1 rrive*J at bv the en'fr'tir'r'

officer in the form of hi.s reDort has treen wi.thhel'J-

rtrr::; such tlre cjiscinlinarv autl'roritV mecharr tcal1V p;nsse<l

the or.Jer - Ttri s. accor.li nq tc, the apnl i cant ' not on 1v

vi.nlate's the pr inciples 'rt natr:ral iustice br:t ts' ale'<:

)

L l.
resrronrjen tjaqainst f ai r rrlav', uuhi cl-r i s re<lu i rerl + fu-

t
\. r,rr lrile actirrq as a {:lltasi. itr,Cicial ar-t thoritrr-
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t.i . Dn the other harrr.l r (3sp$nderlt$ ' counsel :jhri

R"N" sinqh vehementiv opr)o$ed ttre corrtentions l:r.rt i.n

h i.s replv trrr rlara 5tA*N ) of the oA" i't i,s admittec:j

that the earl rer enqui rv hrass under Droce'.ss when th<,r

a.r>plicant left the courrtrv Dn ]-V.i-1p97_ As:3,uch. the

enouirv report was not serrred uDon lrirn-

? I t is a lso :statcd

the deci si.orr of the Aoex

bv $l^rr i

Cou rt I rl

Sinqh that

S. K - Sharmahieep i n cr

I vs- State

non*suI:plv

b<i, r.ru as hed

estabrl i sshes

I n ab:sen ce

i. rregu I.ari trr "

Bank of Patiala. 1996 SLR 6,3I " ,)n

order would not

tlre appl rcan L

cau se<l tc, h i nr ,.

con tent i on s

records -

(2)

ther:f the enqu i rv report.

mechanicallv urrlen*

that a preiudice has been

of i t " it ls a mere proce.Ju ra I

1.0- l,,le have con$i<Cered the rival

of the parties an<C perused the materia.l on

-) l.t- In the Constitution Bench

the Ar>ex Cau rt irr l.lanaqing Di rector.
t'c1lori'linq observations have been mal(:le:

's decisiort ,rf

ECIL (Supra) -

" 31- Hence., in al.I cases where the
lrrquirv Of f icer''s ret:or.t is not f urnished
tr: the del i nquent emplovee in the,:Ji.sciplinarv proceedinqs. the Courts and
Tribunals strould cause the ccrpy of th<,,
r'(!!L\ort to b<l f urn ished to the aqqrteved
employee if he lras not al.rea<Jv secured i t:
before cominq to the Court /Tribunal. andgive the emplovee an opportr:nitv to shot+
h<:rw his or her case r^Ja$ pre.rutJiced
because of the non*:sutltrlv of the renort..
If after hearin.t the narties. the
Court/TribunaJ comes tc, tlre conclusi.crrr'khat the nr:n*supplv of the report rlotild
have made no difference to the ultimatcs
f indinqs flfirl the nun ishrnen t qiven. thr:V



.-\
{ \\/v

-a

D<:rr:i^t/l r rt:,rlnal shotrlcl rrot interfere with
the ot^.ler of t>un ishment " T ['tcl

{;<rurt/Tribunaishc'ulclrtnttrrecharticallv
set a:side the order of pr:nislrment on thc:
.:rrouncJ tl'rat the rePorL was not fr:r'nished
a$ is reqrettablv heinq done at present"'
The courts shouI'C avat'J resortin<: to
shortcuLs.. $ince it is tl'ter

i,ru.ts/tt^iburraIs r,^rhich wi l1 applv thei'r
rudici aI mincl to the .lr:estion and qi'\re:r

t:hei r reasorls f or sett:lnq as ide or not
settinq asi de the order of purr Ishment': "

Ii:rn<l nr:t anv internal appei]ate $r
rerrisjonal authorjtvl', there rlould be."

neither a breacl^r of the princinles of
rraturnl iustice nor a denia] of the
t-(::a$orlable oDDortunitv- tt ls on LV if
the Cnu rt./T r i bunal f inds that the
'f t.lrrr ish:incl of thts reoort woulcl have matle

a difference to the r-esult i'rr tlte cas'-'(3

tl'rat i.t shottl.d set asi<Ce the or':Jer of
punistrment;,, hlhere af ter f ol lowinq th*'
a.l:ove orocetlu re - ther Cor: r t /-lr ibr'trr a1 set
asi<Je the or'<ler nf punirilrmenk- ther prooeir
rr::lief thaL should be qrante-C t$ to
.lirect reirrstatement of the emnJovea t'rri klr
I i. be rtv to t he ar.t t ho r i tv r/ttr{r'n aqemen t tcr

nr'ocee.l with the inouirv', bv t:lacin<l tltcr
(!InEIloV.t9(! unr:ler susDension anrJ':ontinuinq
ttre enqu i rrr f rom ttre staoe af fu rn i shirrlt
hi.m with the rep*r-L,. Ttre Question
ri+[rether tl-re empl.ovee wouI<l Lre elrrtit)e'C to
L: he h,ac k*wa<les iLn 'l of lre r ben e f i ts f r orn

the date of tris dismi.ssal tr: the date c'f
tr i.s re'instaLement if r.r I tirnatelv or<Jered"
:should invariablv be left to be <Jecideci
L>,r' t he au t ho r i tV con ce r rr ed aCC,o rd i n.l tcr

Iaw. after cui.minatir:n of the proceeo'n<"{'ii
arncl der:endin.x on the f irra I ott tcome " I f '

the empl ovee succeeds i n the f resh
i.rrqr:it-'r' and is directed to be reirrstaterl'
ttre authoritv should be at Iibertv to
c:Jqrc: ide 61;r;s[rJin.1 to 1aw lrow it will 'tt'eat
the peri od f rc-rm the clatr:r of cli 'smi ssfl l'

t.i.11 the reinstatement ;tnrjl to rlhat
[:enef i t;s, if anv flfitJ the extent of tltcr
benefits- he uri1l he entitled' The
reinstatement rnade aB a result of thcl
r::r<gttinrt 45i,1e of Lhe in':uirv f'rr failure
to f u rn i sh the rer:ort, shou I'd be treatc'tl
a,::s a reinstatemellt for the r>urpo$e rlf
holdirrq ttre f resh inctl i rrr f rom the staqe
$,|" furnishinq tlre report an<J no mora'
rohere st.tch fnesh irtouirv is he'ld' That
w i. t I a l so be the c'rr rect trr:si tion nf
law-"

1.2- Havin.l reclard to the abo'rre. the pneru<1ice

the f'erce of i tcaused tn tt.re aprrl icant
A/V

^Of'
UU3

i.s apt:arent c:rl
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ag 1[6r:r;h thE: al)t.,l ]cant ha* heen char.les['reeteci

tlrree n i le.ratii,sl't'i

tl're rar)clrt has

oi I rall-r rch.-trr erl(rtttrt/ [ls concllt tJe<J

lreerr *u[:rn.i.tterl l>r-tt ttre r'ame lras

f*r'

and

beelt'r

fcil-

r,rr i. tirheL'l f rorn thtt

tl-rr discir:linarv

a(,r:.licant.. In

sr:tlroi i.tv, not

the ordeT'Da$$e{:,i

onlv the charqe

r,!hich a separate ert(rllil1y' has beerr held

charees lrarre al.'la becrr corlsidered and

m r.ncl c,f the rli:scir:I irr at^\/' autl-roritv tt:

ar;plicant an extreme puni:;hment.,

br:t these three

luerrJlred in th<l

irnt)o$e uDon tl're

.t.;5 " Ttre en,eu t ru rer:ort an<l the '](lnc lutii,rn
.,k

arpived at tlv t[e errouii^v r:ffjcera1laSa.rr a<Jtljtioni:r]

nraterial wh.i,ch r,.re.iqhs in the miir,J of tl're dis<:iplitrarv'

authoritv to tat<e a decision to impose penaltv upt:r')

t:he Government $ervant.. Whi Ie the ar,plicant has nnt

been confranted wittrthe aforesaici concl.utr*ion [:>1r

n(3n*a'::cortJ of ar'r or)llortulrltv to rat)re'serlt h,is rehuttal

as. he has been <lenied an opporturritv to represent the

::;ijtme or to establ ish his def ence to the corl(: 1us inns

anrived at b,v the enouirv off icer when an exti^emc:

pr.rnishment is imp,:se.l- it has to be safequ;-t.rcle<J hhat

the Govennment $errrant not on I v 1$ dt'ralt w i th i.tr

6,.(:)(;ordarrce with the Dro'::ercural ruLes br-t t alsa s,hor.tld

not L:e del>riverJ of a r'eascrrrahl 6r aoportun i.tv wlti r:h

woul*,1 be an anti t':hesis to fa.ir t:1av- Belnq a quasi

.iudi.ci;r1 authori tv" it ts expected of the disciplinarv

err:thoi^i'tv to have contlucted the proceerjinqs and passed

the orders stri.ctl v in accor.Jance with law -t
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14 .,

d i.::scii:.1 [narv

seqreqated

s;r.lfficient

dealt with

er:is'tabl'[she.J

imposi tion

tt>

As r:)er the o rde r pa:ssecl l:v t h<:

;author-itv.. tlre charqes cannot be

l-roId that the pun ishment of removal i.:::;

Article 4 nf the clrar.)e which has b,eenan

in a ser:arate proceedi nqs - It

that cumulativelv all the charqes 1e.l

of purrishment of removal tr'om service

IS

tc:

,1rr'tJ

I

canrrot be seqreqatecl -

l^l:i. As admi tted " the appl rcant has beerr

*lepri ved of an opportun itv tn have been served ulith a

offpv 'r'f the enou i ry report thouqh Lhere is no

reference to this report in the order passerj bv thc,

d.i-sciplinarv authority whi':h shows non-*aDDlic;ation'rt

mind, a grave preiudice has been caused to the

art:t:licant and the action of the re:spondent$ cannot be

sustairred in the eves of law -

.1.6 - In the resu 1t " f or the f oreqoinq reason{r,.

OA i s partlv aI lowed - Impuqned cr-ders are quashed ancl

s;<Et aside. fhe respondents are d.irected to reinstate

the aopl icant f ortlrwith wi th I i bertv to the.

responcjents to proceed ratith the entlt:irv f rorn the staqe

r:f $upplyinq a copv of the enouiry report submitted bv

the en(ruirv officer and thereaftelto pass a final

order - The period for which the appl icant had

r(,mained ou t of service shal l be <lecided bv the

authoritv concerned accordinq to lau,r after th<l

(,r.J lmini*'Liorr of the proceedinqs. The af oresaicl

)

o$\f
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1 1(t

d i. recttorrs. sl^ra l 1 be LrorIrD I re,J uli Lh bv the respon(Jents

urithirr a period of tlrnee months trom Lhe date t:l'

receipt of a copv of th is orrjer,. No costs "

vfrn au,{n w
(R-K-Upadhyaya)

I'lember ( A)

/na/

I
(Shan l<er Ra.i u )

Hember (J)
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