b 4]
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NEW DELHT THIS. ==/_ ... .. DAy OF Spdbey ?OOQN
HONM’BLE SHRI GOVINDAN S. TaMPT . MEMBER (a)

Kundan Lal - T 3404

(Retired Sr. Supervisor Telaphones)
I-448. Karampura,

Mew Delhi

,,,,, Applicant

(By Sh. § N anand. Advoocate)

YERZLIS
1. Union of India through Secretary.

Department of sTelecom.

Ministry of Communications
Kanchar Bhawan, 720, ashoka Road,
Mew Delhi -~ 110001

7. Tha Chisef General Manager,
Northern Telecom Region.
Kidwal bhawan, new Dalhi - 110050
z. The Chief Ganeral Managenr.
Mahanagar Telsphone Nigam Limited.
Khurshid Lal Bhawan, HNew Delhi ~110050
. Tshe Diretor (Yigilancs)

Ministry of Communications,
Department of Telacom,

Dak Bhawan, Sansad Marg,
MHew Delhi.

e e ResDONdents.

(By Shri v K Rao, Advocate)
orpER (ORAL)

Denial  of the pensiaonary benefits to the applicant on
the basis of an event. which had taken place six  vears
before the ingttb&ﬁimn of disciplinary proceedings, is the

-

matter of challenge in this 0O.A.

. HMaard 3/3hr S N anand and ¥ K Ran., lsarned

e

counsal for the applicant and the respondents respeotivelv.
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3. The applicant (Sh. Kundan Lal) who was working as
Sr.  Supervisor (Telephons) Karol Bagh Exchangs of MTHL, was

placed under suspension on 7.4.95, in connection with a CBI

DASE . He retirsed on  supsrannuation on  31.1.94, while
remaining  st111 under suspension . Excent for provisional

pansion  he has not been given anv of fths benefits dus Lo

him. No case for prosscution was madse out  against  him.
SEi11 on 16.3.2000, more than five wvears after of the charge

sheet by the CBI Departmant had issued a Charge Shest to him

which WaS cancellaed  on LT L2000, 0On EH.O1L1L.2001 .,
Prasidential Order has ben issued, deesming to continues the

disciplinary procssedingS allegsdly  initiated against the
applicant, when in fact no such charge sheet, had in  fact
) bean issued: aven six vears after the issue of the OBT
harge sheet on 14.2.95. Repsated representation of the
applicant from 1999 - 2001, did not wvwield anv response

leading to the filing of this Da. ‘

4. Grounds raised in this 08 ars that:~
&) withholding of retiral benefits for more than
s$ix  wears from the date of superannuation was
3 T 1legal; ‘
b)) respondents ware attemptisng to take advantags
of their inaction 1in not: issuing thes

procgedings within four vears of the date dof
suparannuation of thes applicant:

o) disciplinary prosedings should hawve bean
Issued within four weas from the alleged
geneEn g

<l action of the regpondent’s were in violation
of CCS(Pension) Rules, 1972 and  wvarious

decisions of the Hon’ble Suprems Court:

&) pension was not a bounty bul  an  accused
fundamental eight which should not have been
denisd on erroneous grounds and

z

1 the applicant was sntitled for the release
with 18% interest | of all +the pensionarwy
cues,  11legally held back. 811 the above
pleas ware Fforocafully rajterataed by  Sh.
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anand, lsarned counsal who also sought to raly
upon A number af decisions by The Hon "l
Supremns Court and the Tribunal, viz.

State of Bibhar & others vs Mohd Idris_ansari
1995, Swoy (F) SO0 Sl

state of UP_and_another Vs shri Krishna
Pandey 199&_ (2)_8CC 39571

K. G. Samnotra Vs UOI 1993 (2) StJ (CAT) 5851

v C Pandev & Others Ys UOI [1996_ (3) st.d
(caT) _1047.

% according to the learnad counsal , reading of Rule
Q(2)(k) (i) & (ii) of the CCS(Pension) Rules along with the
above decision, would show that proceedings cannot bea
initiated agéin&t a retiree, in respect of an event. which
had taken placs, mors than four vears =arlier and such an
action being illegal. Withholding of  the pensionary

henefits was totally illegal and deserved to bs set aside.

6. In the reply filed on behal? of the respondents”
and reiterated by Sh. Yy K Ran, learned counsal it is
pointsd out that the application was totally misconceived.

The applicant was harping on the point that the charge sheet
against the applicant who is a retirses, had been issued more
+han four vyears after the allaged event of misconduct  and
cannot therefors be legally acceptable, in terms of Ruls %
af the 008 (Pension) Rules, rotally forgetting that the same

is Wvéiziy taken care of by Rule 9(6)  whereunder the

procaaedings are deenad o be initiated once the chargs sheet

has bean issued or from the date of suspension whichever i
warlier. The applicant was under deasmned suspansion,

following his dstention for more than 48 hmurs, since
%Z0.9.95, during the pendencyvnf which the applicant had
retired. That being the case, the jesuance of the chargs
sheet., on 146.3%.2000, rancelled thareafter with liberty. and

re—-issuaed afher the pPresidential sanchion was obtainad on
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s 11 L2001 wWas Tully protected bv Rule 9(&) of the GL3
(Pension) Rules, 1977 . pApplicant’s pled, therefore, that
his pensionary dues have baen illegally withhald has no

basis, argues 3hri Rao.

7. 1 have carefully ~onsidered the matter. The point

far determination in this case is a short one, j.e. as T
whether the disciplinary proocesedings initiated more than
four years (in this 0fA six years) after the alleged svent «f
misconduct is  hit by Rule 9 (2) (b) of the CDé (Pension)
Rules, so as to make the withholding of the retiral benafits
illegal while the applicant farvantly asserts that the
A) ' delaved initiation of the procesdings 4are jllegal, The
respondents retreat the same, holding that the proceadings
are saved by the explanation provided in Rule $(6). Thes
isasue, thersfors, revolves around the interpretation of the
rwo  sub rules of Rule 9 ibid. Rule 9 (2) (b) (i) and (ii)

read as below:

"The departmental proceedings, if rcts

initiated while The Government Sarvant was in

-4 service, whether bafore his retirement OF
during his re-amnp 1 oymnent:

i} shall not he withheld save With the sanchtion
of the President.

ii) shall not be in respact of any event which
ook place MOCES than four vears befora such
initiation.”

abviously therefore for initiating the disciplinary
procasdings against any retire Govt. Servant, Presidential
sanction is a must and the avent in respect of which the
proceedings ars set  in motion wWwas relatable o  any avean

which had ocourread within four years immediately prior o

the initiation of the proceaedings.
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Thus  read in éﬁmlatimn it would appear  that the
charge-shast issued an/15v2~?OO?, on  the shtrength of
President Sanction of 28.4.2001, in place of the originally
issusd charge-sheet of 16.3.2000, is hit by the prohibition
af Rule 9 (2) (b) (ii)., and that the applicant would have a
CASE. The fact, however, is that the above provision wouldd
have %o be read with Rule 9 (&) ibid, which provides the
necessary axplanation Rule 2(4) states that for the purposas
of  Rule 2 departmental procesdings shall be deemad o have
been initiated on the date on which ths statement: of charge
iz issued to the Government Servant or if tha Government
Saervant had besen placed undsr suspsnsion from an  earliar
cated, from such earlier date. In the instant 0a. the
applicant had besn placed undar deemaed suspension  on
704-1995 during the pendenocy of which the applicant had
retirad on superannuation on 31.1.19%96. Therefore, in his
case, for the purposes of Rule 2, the procesdings have been
witthheld on 7.4.1995 itself. The¢ said date was within six
months from the date of filing of FIR by +the O8I and
therefore it cannot be stated that there has been a gap of
mors  than fTour vyears betwasn the allagesd svent  and the
initiation of procesdings, so as to attract the prohibiticon
under Rule @ (2) (b) (ii). During oral submission, learnad
counsel for the applicant raised the plea that while the

desmad  suspension was issued on 9.4.1995 when the applicant

Mzoty,{ﬂ;

was still in service, the same lapssd i): i

1.1.%6 with the retirement on superannuation of the
7

applicant and therefore rule 9 (6) had no application. This

] . Yetvey b ]
agreamant  1s  baing ot syl only to be rejeched, as

accepting it would mean, that retirement suparannuation
washes away all the guilt and taint attached to a Government

Servant undsr  oloud. It, therefore, follows that the

disciplinary proceedings against the applicant hamk been
v  —
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AP v initiated on 9.4.1995, when he was placed undsr

desmed  suspension  in terms of Rule 10 of the COS (D0&A)
J -~ - - .., PPN
Rules, and therefore h&yget the backing of Rule 9 (6) of the
o
¢0s  (Pension) Rules, to get over the prohibition under Rule
9 (2) (b) (ii) ibid. I have also gons through all  the
decisions of fthe Hon'ble Suprame court relied upon by The
jearned counsel for the applicant bui they do not come o
the assistantlof the applicant, as the facts are different.
A1l those decisions have held that delay in the institution
af proceedings beyond four y=2ars from the alleged event of
misconduct was bad, but none of them relate o Aany Case,
where the applicant/petitionsr was a retired Government
servant , already under suspension, at the Time of  his
retiremaent on superannuation. This OA is clearly
distinguishable from the cases mentioned and relied upon by
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the applicant. That being The case,rthe iﬁ%fqtutimn of
disciplinary proceedings were not delaved and the sans
cannot be assailed on that ground. Be that as it may. I
find that considerable fimg has gbne by in this matter and
the applicant has been denied his retiral benefits have been
slro
haeld back for a bit too long for comfort. I wouldl}ike 10
record  that leave sncashment would not fall strictly within
tha purview of'pansimnary benefits and withholding it,. G
the basis of the institution of the disciplinary proceadings

was not correct. The applicant is correctly entitlaed for

the release of that amount, without any furthesr dalay.

&. in ° the above view of the matter, T am fully
~onvinced that the applicant has not made out any case for
Tribunal’s intervention. 0a therefore fails, being berefl
of any merit, and is accordingly dismissed. The re$pondents
are howsyear, advised To finalise :he disciplinary

proceedings, which have taken considerable time, making the
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applicant wait for releass to the applicant‘ﬁha amount: of

leave encashment., irregularly held back,

within two months

from the date of receiph of a copy of this order. HNo costs.

9. In wiew of the above M& No. 2047 /2007 1is
disallowsad.

10. Operative portion of the order was pronounced in
the open court at the end of o submission on 31.10.2002.

Patwal/




