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Bv„Mr^_Shanker„Raiu^.„Membe

Applicant in this OA has prayed for the following

rel ief s::

V.

1 .1

X 1 .1

Show cause notice may be is-sued to the
r e s p o n d e n t s that a s t o w ii y relief s o u g h t l:> y
applicant be not granted,.

In re 1 ati.on to applicant call for~ tI'le entire
file of Judicial Member CAT with File of



V

A p p o i n 1~ ni e n 1" / S e 1 s c t i o n N o.. 11.01 vt> /41 / 2001 of
the year 2001 from DOPT to verify the fraud

bungling corrupt arbitrary mala fide without
jurisdiction action colourbale exercise of

power used by the Joint Siecretary DOPT„ Mr..

P.,K. Deb and Secretary, DOPT by giving
noting against the decision of High Powered

Committee headed by the Hon'ble Judge of
Supreme Court of India nominated by the

Chief Justice of India..

i i i ) T o d i r e c t the U n i o n o f I n d i a t o a p p o i n t t. h e
applicant on the post of Judicial Member CAT
on the basis of selection of the year 2001
made by the High Powered Committee presided
by the Hondole .Judge of Supreme Court of
India a-s nominated by the Hon''ble Chief
Justice of India and good IB Report of 2001..

iv) To direct the Union of India to give Rs.,50
Lacs; by way of damage on the character

a s s a s s i t'l a t i o n , m e n t a 1 t o r t u r e, agon y
ha r assume nt of the applicant for fal.ss

reporting in the year 2000 by IB officials;
and al.so fraud bungling corrupt practice by

giving misleading noting to the authorities
concarnevd in tfie matter of applicant's case

by Mir.. P..K. .. Deb., .Joint Secretary DOPT and
Secretary,, DOPT by ignoring the decision

as reported in AIR 2001 30 1369..

V ) To di r■ ect 't he IJn ion of India, 3ecretary
Home., Director, IB, to take suitable
departmental action for major punishment
against the officials named wiho submitted
tl'ie false report against applicant an
innocent person in the year 2000 and
m i s 1 ead i n g n ot i n g g i ven by M r» P . K - Deb,,
Joint Secretary, DOPT and Secretary DOPT
Govt- of India in the file to the
authorities concerned ii'i ■ the matter of
a p p o i n t rn e n t o f t f-i e a (:> p 1 i c ant o n t I'l e p o s t o 1"
.Judicial Miember CAT acjainst 2001 vacancies
so that in future they could not commit such
type of grave offence for destroying the
career and life of a innocent person i„e..
applicant for no fault.

vi) To award cost of the application to the
a p t:> 1 i c a n t R s „ 25, 000 / - (R u p e e s t wi e n t y f i v e
tl'iousand ) „"

2,. Briefly enumerated,, Miinistry of Personnel,

Public Grievances and Pensions through its Secretary called

app 1 ications tlirough tfie Higii Courts anci o tl'ier agencies f or

seven vaca.ncie.s of Judicial Member of Central

A d rn i n i s t. r a t i v e T r i b u i n a 1 v i d e n o t i f i c a t i o n date d 16.. 2 „ 2001.
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Application filed by applicant, who is a practising

Advocate in High Court of Jharkhand, was forwarded by the

High Court through Registrar General on 12.,3-2001. Earlier,

to this applicant had also responded to vacancies for

Judicial Member pertaining to the year 2000 and after being

selected was placed in the waiting list.

3. Applicant was placed at 6th position out of

the seven selectees by the Selection Committee headed by

Hon^ble Judge of Supreme Court. Being aggrieved by

non-issuance of appointment letter, present OA has been

filed.

4. Applicant who appeared in person contended

that his offer of appointment has not been issued in spite

of his good IB report of the year 2001 due to

bungling/fraud committed by the then Joint Secretary, DOPT,

Sh- P.K. Deb, who has been impleaded as R-2 herein. In

this conspectus it is stated that in the year 2000 as per

DO letter dated 28.8.2000 applicant was placed in the

waiting list and on requisition of IB report officials,

viz. Subhash Chandra Man! Tiwary, ACIO and Sh. J.M.

Demta, Joint Dy. ■ Director, I-B. visited residence of

applicant; and'demanded Rs.10,000/— as illegal gratification

for ■ giving*'a ■ good report and having failed to oblige them,

a  false report of extra marital relation was given against

him which deprived applicant of his appointment as Judicial

Miernber in Central Administrative Tribunal (CAT).

5. It is contended that the selection committee

is headed by a nominee of the Chief Justice of India,

before whom all relevant material had been placed including
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character and antecedents certificate issued by the local

police as well as certificate issued by Justice of High

Court of Patna and thereafter a decision has been taken to

select applicant- In this furtherance it is stated that

respondent No-2 acted above the decision of the selection

committee ignoring the IB report of 2001, which cannot be

countenanced as once the High Powered Committee has taken a

decision to select applicant, it cannot be undone by a

subordinate authority without any jurisdiction and

competence-

6- Being aggrieved by the aforesaid action

applicant addressed representations to various authorities,

including Chairman, CAT, but without any avail.

7, Applicant contended that the action of

respondents is arbitrary, malafide without jurisdiction and

in colourable exercise of powers and also violative of

Articles 14, 16 and 21 of the Constitution of India as well

as principles of natural justice.

I

— -a., -According to applicant once decision on

selection by' t+re nominee of the Hon^ble Chief - Justice of

India- is available, it is not open for respondent No.2 to

make any noting over the decision of the High Powered

Committee- and before cancelling his selection he sJiould

have been afforded a reasonable opportunity to defend and

for this he has cited; A. Nanik Rao v. Director., Defence

:  Heta 11 urgica 1 Research LaboratQr.y,.,.. Hvderabad.....sn.d others,

1985 (1) SLR 165 (AP) and Kumari Shrilekha Vidvarthi v,.

V  State of U.P. (1991) 1 SCC 212.
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9- Applicant further stated that as the fresh

£
report was received in *2001 it was incumbent upon

respondents No-1 and 2 to enquire from the concerned

Ministry/IB to ascertain the facts and in the event that

any doubt existed about the IB report of 2000 cancellation

of applicant's selection cannot be sustained- He alleges

legal malafides against the respondents..

10- In response to the OA respondents 1-3 filed

their reply, questioning the jurisdiction of this court to

entertain the grievance of applicant-

.11- Orders have been reserved after hearing the

parties on 25-10-2002 but by an order dated 5.11-2002 on

re-examination it was felt necessary to go into the merit

aspect of the ca.se also. Accordingly, respondents have

been directed to file their reply on rnerits-

12- By an order dated 28.2-2003,- despite

sufficient opportunities accorded to respondents to file

reply on merits, by way of indulgence, subject to payment

of cost of Rs-2,000/- last opportunity was accorded to

respondents to respondents 1-3 to file their reply on

merits, failing which it was observed that their right

would be forfeited-

13- On^ 8-4-2003 MAs 823-24/2003 have been filed

by respondents for recalling our order dated 5.11.2002 and

to decide the issue and also to waive the cost imposed- ■
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14- On the next date of hearing, i-e-, 21-4-2003

Shri K-K-Sood, learned A-S-G- appearing alongwith Sh-

A-K- Bhardwaj, learned counsel and Sh- M-M- Sudan,

learned Senior Counsel tendered their arguments and also

produced the record pertaining to the selection held in

2001 for the posts of Judicial Member, CAT-

15- In the light of the production of original

record of selection MA--824/2003 is allowed- Order dated

28-2-2003 is recalled, cost of Rs„2,p00/- imposed upon

respondents is wais/ed-

16- In so far as MA--823/2003 matter has been

reserved for orders and more particularly on the issue of

jurisdiction, same is allowed-

17. The provisions of the. Administrative

Tribunals Act relevant for adjudication in the present OA

are referred to as under:

;  Preamble of the Act and the statement of objects

and reasons provide for adjudication by Administrative

Tribunal of disputes and complaints with respect to

recruitment and conditions of service of persons appointed

to public services and posts in connection with the affairs

of the Union or of any State of of any local or other

authority within the territory of India or under the

control of the Government of India or of any Corporation

owned or controlled by the Government in pursuance of

^  Article 323-A of the Constitution of India. Section 3 (q)
of the Act defines the service matter as under:
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" (q) "service mattei-s" „ in relation to a person,
means all matters relating to the conditions of
his sei-vice in connectiori with the affairs of

the Union or of any State or of any local or
other authority within the territory of India or

under the control of the Government of India.

oi"„ as the case may be,, of any corporation {or

sociaty} owned or cotrolied by te Govarnmefit,,
as respects—

(i ) r e rn u n e r a t i o n (i n c 1 u d i n g a 11 o w a n c e s) . p e n s i o n
and other retirement benefits;

(i. i) t e n u r e i n c 1 u d i n g c o n f i r rn a t i o n „ sen i o r i t y 5,
promotion., reversion, premature retirement and
s u p e r a n n u a t i o n ;

C i i i ) 1 e a v e o f a t'l y h i n d ;

(iv.) disciplinary matters; or

(V ) a tn y o t t'l e r rn a 11 e t- w h a t s o e v e r "

18„ In so far as qualifications for appointment

as Judicial Member and the procedure for selection. Section

6 [ (3.) of t I'le Act i bi d p rov ides as un de r :

[(3) A person shall not be qualified for
appointrnant as Judicial Member unless he--

(a) is. or has been, or is qualified to be, a
. J u d g e o f a H i g h C o u r t.; o r

^  (b) has been a member of the Indian Legal
Service and has held a post in Grade 1 of that
Service for at least three years.."

.19 „ In so f ar as jurisdiction ,, powers and

authority of the CAT are concerned, same have been provided

under Section 14 of the Administrative Tribunals Act, 1985

as under"

14„ Jurisdiction, powers and
authority of the Central Administrative
Tribunal. -- (1) Save as otherwise expressly
provided in this Act, tfie Central

\  Administrative Tribunal shall exercise, on and

-  from the aoDointed day, all the .jurisdiction.
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P c:) w e r s and a u t h o r i t y e x e r c i s a b 1 e i rn rn e d i a t e 1 y

before that day by all courts (except the
Suprerne Cou rt [ ] in re 1 ation to -

(a) recruitment, and matters concern in ci

recruitment, to any All-India Seryics or
to any civil service of the Union or a

civil post under the Union or to a post
connected with defence or in the defence
services, being, in either case, a post
f i 1 ]. ed by a c i v i 1 i an

(b ) a 11 s e r y ice mat t. e r s c o n c e r n i n g -

(i) a member of any All-India Service;;
Cf r

(, i i) a person [not being a member of an
All-India Service or a person
referred to in clause (c)]
appointed to any civil service of
the Union or any civil post under

the Union;: or
5

(iii) a civilian [not being a member of
an All-India Service or a person
referred to in clause (c)]
appointed to any defence services
or a post connected with defence,

and pertaining to the service of such

member,, person or civilian, in connection with
the affairs of the Union or of any state or of

any State or of any local or other authority
within the territory of India or under the
control of the Goyernmerit of India or any

corporation [ or society] owned or controllec;:!
b y t h e G o v e r n m e n t

(c;) all s e r v ice m a 11 e r s p e r t a i n i n g t o
s e r V i c e i n connection w i t h t h e a f f a i r s

Cif the Union concerning a person

appointed to any service or post
referred to in sub-clause 9ii) or

sub-clause (iii) of clause (b)„ being a
person whose services have been placed
by a State Government or any local or
other authority or any corporation [or
society] or other body, at the disposal
of the Central Government for such

appointment,

3 [ e X p 1 a n a t i o n „ - For t h e r e rn o v a 1 of

doubts„ it is hereby declared that references
to "Union" in this sub-section shall be

construed as including references also to a
U n i o n t e r r i t o r y, ]

(2) The 0 e n t r a 1 G o v e r n rn e n t may,, b y
notification„ apply with effect from such date
as may be specified in the notification the

provisions of sub-section (3) to local or
other authorrities within the territory of

\a-
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India or under the control of the Government
of India and to corporations 2[or societies',]
owned or contro 11 ed by Gover-nrnent„ not being a
local or other authority or corporation 2[or
society] controlled or owned by a State
Government.

Provided that if the Central
Government considers it expedient so to do for
the purpose of facilitating ti-ansition to the
scheme as envisaged by this Act^ different
dates may be so specified under this

sub-section in respect of different classes of
or different categories under any class of„

local or other authorities or corporations
2 Cor societ i es ]

(3) Save as otherwise expressly
.provided in this Act^ the Central
Administrative Tribunal shall also exercise,

on and from the date with effect from which

the provisions of this sub-section apply to

any local or other authority or cor.poration
^  l['or society], all the jurisdiction, powers

and authority exercisable immediately before
t i'l a t d a t e b y a 11 c o u r t s (excepts t h e 3 u p e m e

Court 2 in relation to -

(a) recru itrnen t,, and matters concerning
recruitment, to any service or post in
connection with the affairs of such

local or other authority or
corporation ,l[(or society];; and

(b) all service matters concerning a
person [other than a person referred
to in clause (a) or clause (b.) ot
sub-section (1)] appointed to any

service or post in connection with the
affairs of sub local or other

authority or corporation l[or society]
and pertaining to the service of such
person in connection with such
affai rs.

COMMENTS

( i ) Where bef ore the coiicluszon uf
enquiry and without referring to the charges,,
against a Government servant, an order of
termination of service is passed, it is merely
a  cloaK for the order of punishment; Cm
Prakash Goel v. Himachal Pradesh Tourism
Development. Corporation Ltd,. AIR 1991 SC
1490.

(i i ) T h i s sect i on con f e r.s n o
„jurisdiction, power and authority on the
Tribunal to deal with service matters of

employees like teachers of secondary schools;;
Union of India v„ Tejram Parashramji

Bomb hall., AIR 1992 SC 570,."
w
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20. Applicant by referring to a Full Bench

decision in Bhalchandra Chintarnani Gadgi 1 Union of,

iCldla—&_Qrs,^, 1997 (2) ATJ 303 contended that Tribunal has

jurisdiction to entertain and decide the dispute raised by

any Member of the Tribunal in regard to the service matter.

Further relying upon another Full Bench decision of Madras

Bench of this Tribunal in Ion_of„LndLa

afchers, OA No.855/2001 decided on 13.9.2002, he contended

that Members of Railway Claims Tribunal have been found to

have their service condition amenable to the jurisdiction

of this Tribunal as they are appointed to service in

connection with the affairs of the Union. On the same

analogy, claim of applicant who has been selected and which

claim pertains to recruitment falls within the jurisdiction

of this Tribunal under Section 14 of the Administrative

Tribunals Act, 1985. •

21. Moreover, by resorting to Full Bench

decision of Madhya Pradesh High Court in Dr. Usha

Narwariva v. State of M.P. and others. 1993 LAB IC 2300

it is contended that recruitment and matter concerning

recruitment to any civil post or service under the Union

covers all steps starting from notifying vacancies,

inviting application etc. culminating in appointment,

dispute to such steps. Tribunal will have jurisdiction

under Section 14 of the Administrative Tribunals Act, 1985

having an authority conferred by Article 323-A of the

Constitution of India.
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2.2 . App 1 i can t re 1 y in g upon t he f o.1.1 owi n g

dec.isions contended that an issue of fact and law., cannot

be tried as a preliminary issue and this applies to an

is.sue of .1 urisdiction a 1 so and here the question iti

dispute is one of the mixed fact and law,, the parties

cannot insist that it should be tried as a preliminary

issue,. ;;

i) Bairaai Das v., Kartik Chandra Das., AIR 1982

Orissa 272.,

i i ) Us ha Saltes Ltd., QJDJS,§,~_31i;d.

Others AIR 1984 Bombay 60.

23,. By referring to a decision of Apex Court in

Doshi, y,; Ui2lon„gf __lndi.a ,, AIR 2001 30 1369 it is

contended that the claim of a Member wias<lsntertained who

was unduly favoured and selected by selection committee on

merit list, depriving rights of others.

24. By referring to a Constitutional Bench

decision of the Apex Court in ChandraJlumar„y,^ Union,

gf„„India„„a„Qthers, AIR 1997 SC 1125 it is contended that

.iurisdiction of CAT has been observed to be akin to the

,:iurisdiction of High Court under Article 226 of the

Constitution of India and competent and jurisdiction to

entertain and service dispute in regard to service matter

barring cases where vires of the Administrative Tr ibunal-::.

Ac;t. 1.985 is in question ,. In this view of t ne ma11ei i t■ i
contended that applicant's grievance falls within the

.'3 u r isdi ct i on of t hi s Cou rt.
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2 5 S I'l r i M „ M S u d a n „ lea r n e d s e n i o r c o u n s e 1

appearing for respondents 4 & 5 took a preliminary

objection of jurisdiction and stated that as per Article

323~-A of the Constitution of India Administrative Tribunals

Act provides adjudication of disputes and complaints with

respect to recruitment and conditions of service of persons

a p p o i n t e d t o p u b 1 i c s e r v ice and post i n c o n n e c t i o n w i t hi t h e

a f f a i r s o f t h e U n i o ri A c c o r d i n g t o h i m Sec t i o n 14 (1) (a )

deals with recruitment and matters concerning recruitment

in All India Services or Civil Services of Union or a civil

post under them,. whereas 14 (1) (b) d6jals with service

matters of Members of All India Services^ person appointed
'j

to any civi 1 service of Union or l~ie 1 d any civi 1 post under

Union and a civilian appointed to any defence service. As

applicant is neither holder of civil post nor belongs to

All India Se r~v i ces o r C i v i 1 Service of the Un i on h i s c 1. a i m

cannot be entertained under Section 14 (5) (a) and (b).

Sh. Sudan., however., contended that any service matter

V

w f'1 i c h r t. a i n s t o s e r v ice i n c o n n e c t i o n w i t h t h e a f f a i r s o f

the Union concerning a person ap^pointed to -ajTV service the

service matters which have been defined under Section 3 Cd)

within its ambit does not cover the matters regarding

recruitment and concerning recruitment and it ajoplies to

conditions of service which come into force after a person

is appointed to the post.. In a nut shell what has been

argued is that the service matters connote post-appointment

conditi ons of s.ervi ce „ By referring to the deci sion of ths

tA|;>ex Court in Unloi2„of _Xf2dla„y... K.. B Khare and Anr^

(1994,) see (sup>p) (3,) 502 where the grievance pertaifned to

the retiral benefit of a Member of the Tribunal,

jurisdiction of the Tribunal has been excluded by holding
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that a person appointed cannot be deemed to be employed on

a  post in connection with the affairs of the Union

Government..

26. Referring to a Division Bench decision in y.5_

Radha.krishnan v. Union of India & Others, OA No, 1576/1999

decided on 17,8.2000 it is contended by him that the

grievance of an ex-hiember (Admnv) of the Tribunal

pertaining to the retiral benefits has not been entertained

for want of jurisdiction.

k

27- However, on merits as well, learned counsel

of respondents produced the relevant record pertaining to

the selection of Judicial Members for the year 2001 and

contended that as per' the provisions contained in Section 6

(7) of the Act no appointment of a person possessing the

qualification of a Member shall be made except after-

consultation with the Chief Justice of India, In the

aforesaid conspectus it is contended that the selection

committee which has not recommended the case of applicant

and only proposed appointment of seven Judicial Members to

the Tribunal, the Chief Justice of India was consulted and

his concurrence was sought-

V

28. Sh- K.K-Sud, learned A-S.G, vehemently

supported the preliminary objection and stated by referring

to the decision of the Apex Court in A.K. Doshi's case

(supra) where the grievance raised by a member of Company

Law Board, referring to the observations made by the Apex

Court contended that in so far as jurisdiction is

concerned, post of a Member of Company Law Board is not a
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civil pos t „ HoweVe t" on t he g r ou ti d of 3 u n i sd i c t i on hav i n g

reservation the matter was disposed of in the tacts and

circumstances of that case.,

29. Further,, referring to the decision of Apex.

Cou rt ii'i Caiia ra_Ban,h_v - Nu£j:.§,sL~EQ.!Ji§lL_.G.2.LS.Q.Li!.ti,Sl.tl,~'2.I—

Ltd.. & others . 1995 (3) (supp.) SCC 81 it is contended

that as the Tribunal has been entrusted with the .iudicial

functions,, it is a court having independent existence.

While referring to the powiers conferred .upon the Tribunal

of contempt of courts it is stated that the Tribunal

perform judicial functions and in view of decision in

Canara Banl<"s case (supra) Member of a Company Law Board

has not, been found to be holder of a civil post. The same

analogy applies to the present, case and as 'uecision of

Canara Banli (supra) and Doshi, (suprep) of Apex Court

have not been considered by the Full Bench in Ganesh,''s

case (bsupra) which is per incuriam and cannot oe relied

upon to hold that this court has jurisdiction to entertain

the grievance putforth by applicant,. By referring to the

various provisions in the Administrative Tribunals Act,,

.1985 learned ASG has demonstrated that for all purposes the

constitution of the Tribunal • was for adjudication of

service ma11ei~s i~e 1 ating to a civi 1 post and what has been

conferred on it is the judicial power and all work

conducted in- the Tribunal by the .Judicial Member is

j u d i c i a 1, i n n a t u r e.

30,. We have carefully considered the rival

contentions of the parties and perused the material on

record,. In so far as object of the Tribunal is concerned,

it is not disputed, it provides adjudication of disputes in
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respect of recruitment and conditions of service of persons

appointed to public service and posts in connection with

the affairs of the union in pursuance of Article 3523-A of

the Constitution of India„ Apex Court in a Constitutional

Bench decision in Chandra„Kumarls case (supra) made the

following observations as to the status of the Tribunal and

i t. s 3 u r i s d i c t i o n

"92. We may add here that under the existing
system, direct appeals have been provided from
t. I'le dec i s i on s of all Tribunals to t he 3u p reme

Court under Article 136- of the Constitution,.

In view of our above-mentioned observations,

this situation will also stand modified.. In

t.f'le View that we have; taken, no appea 1 f■ rom
the decision of Tribunal will directly' lie
before the Supreme Court, under Article 136 of
the Constitution:; but instead., the aggrieved
party will be entitled to move the High Court
under Articles 226/227 of the Constitution and
from the decision of the Division Bench of the
High Court the aggrieved party could move this
Court under Article 136 of the Constitution,

93- Before moving on to other aspects, wie may
summarise our conclusions of the
jurisdictional powers of these Tribunals- The
Tribunals are competent to hear matters where
the vires of statutory provisions are
questioned. However, in dischargiiig this
duty, they cannot act as substitutes for the
High Courts and the Supreme Court which have,,
under our constitutional setup, been
specifically entrusted with such an
obligation.. Their function in this respect is
only supplementary and all such decisions of
the Tribunals will be subject to scrutiny
before a Division Bench of the respective High
Courts., The Tribunals wall consequently also
have the poiwer to test the vires of
subordinate legislations and rules. However,
this power of the Tribunals will be subject to
one important exception. The Tribunals shall
not entertain any question regarding the vires
of their parent statutes following the settled
principle that a Tribunal which is a creature
of an Act cannot declare that very Act to be
u n con st i tu t i on a 1 „ In su c h cases, a 1 on e,, t he
concerned High Court may be approached

"directly. All other decisions of these
Tribunals rendered in cases that they are
specifically empowered to adjudicate upon by
virtue of their parent statutes, will also be
subject to scrutiny before a Division Bench of
their respective High Court- We may add that
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the Tribunals will, however, continue to act

as the only courts of first instance in
respect of the areas of law for which they
have been constituted. By this we mean that
it wiill not be open for litigants to directly
approach the High Court even in cases where
they question the vires of statutory
legislations (except as mentioned, where the
legislation which creates the particular
Tribunal is challenged) by overlooking the
jurisdiction of the concerned Tribunal."

31- In a decision by a three-Judge Bench of the

Apex Court in V.B. . Malimath v. Union of India. (2001) 4

see where the issue pertained to denial of monetary

benefits to the petitioner who was Member of the National

Human Rights Commission, who had earlier retired as Chief

Justice of Kerala High Court and thereafter as Chairman,

CAT, it was held as follows:

V

"4- Mr.T-L-V- Iyer, learned Senior
Counsel appearing for the petitioner-
contends that the post of Chief Justice

of a High Court is a constitutional post
and, therefore, services rendered as the

Chief Justice of a High Court cannot be
held to be a service under the

Government, Since proviso to Rule 3(b)
of the Conditions of Service Rules

stipulates that pension received by a
Member in respect of any previous service

-under the Government of Union or
Government of a State could be deducted
from the salary, the pension which the
petitioner was receiving as Chief Justice
will_ not come within the sweep of the
proviso to Rule 3(b) and, therefore, the
petitioner was entitled to receive the
salary equal to the salary of a Judge of
the Supreme Court and no deduction could
be made. The stand of the Union
Government, on the other hand, is that
the word "Government" in the proviso to
Rule 3(b). should not be interpreted
narrowly to mean the executive Government
but should • be interpreted in a broader-
sense to include the three organs of the
State, namely, the executive, the
legislature and the judiciary and such an
interpretation being given the pensiori
received by the petitioner as Chief
•Justice of the Kerala High Court has to
be deducted from the salary receivable as
a  Member of the Commission in terms of
the proviso to Rule 3(b). Mr. lyer
appearing for the petitioner relied upon
the decision of this Court in Union of
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India v Pratibha Bonnerjea where tf'lis
Court has held that the Judge of a High
Court is a holder of constitutional

office and not a government servant„ In
the'! aforesaid case one Prat ib ha

Bonnerjea,, who retired as a Judge of the
Calcutta High Court with effect from
16-2-1989 was appointed as a
Vice-chairman of the Central

Admin istrat i ve Tr ibuna 1 on 3 „ 31989 and
relinquished the said post on 16.2,. 1992^

the question for consideration was for
t h e a f o r e s a i d peri o d fro rn 33.1989 til 1
16., 2., 1992 what would be her pension.
While she had claimed that she was

entitled to pension admissible under Part
I  of the First Schedule to the Act. it

wias the contention of the Union
Government that pension would be
admissible under Part III of the First

Schedule to the Act. The salary and

Memiber of the Central Administrative

W  Tribunal is determined under a set of
Rules, called, the Central Administrative

Tribunal (Salaries and Allowances and
Conditions of Service of Chairman,,

V i ce-Chai rman and Membe r ) Ru 1 es,, 1985 „
IRule 15-A provides that the conditions of

service and other perquisites available
to the Chairman. Vice-Chairriian of 'the

Central Administrative shall be the same

as admissible to a serving ■ Judge of the

High Court as contained in the High Court
.J I..! dges (Con d i t i on s of Se rvice) Act. 1954.
and the High Court Judges (Travelling
A11 owan cas) Ru 1 es. 1956. Un de r t lie High
Court Judges (Conditions of Service) Act.
1S154 a Judge of a High Court is entitled

to pension under Chapter III of the Act
^  and Section 14 provides that every Judge

on retirement be paid a pension in
accordance with the scale and provisions

in Part I of the First Schedule provided
he is not a member of ICS or has not held

any other pensionable post under the
.Union or the State. Section 15„ however,,

provides that a Judge who is not a member
of ICS but has held any other pensionable

civil post under the Union or the State,,
shall,, on retire;ment be paid a pension in
accordance with the scale and provisions
i F'l Pa r t 111 of t he First Sc hedu 1 e „ 0n

interpretation of 'the aforesaid
provisions this Court. held that the

proVisions of Part III wiou 1 d app 1 y to a
Judge who has held any pensionable post
u n d e r the Union o r State b i j t i s n o t a

member of ICS and who has not elected to

received the pension payable under Part
V I„ Pratibha Bonner.iea having been

appo i n ted as a ,Judge of a High Cou rt from
t t'l e Ei a r . o n her r e; t i !"■ e m e n t s h e b e c a in e
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entitled to pension undc-ir Part I of the
First Schedule_ When she was appointed
a s V i c e - C h air rn a n o f t h e Central

Administrative Tribunal she was already
drawing pension as Judge of the High
Court under Part I of the First Schedule..
The question for consideration was

whether for the services rendered as
VI ce-Chai rrnan of the Tribuna 1 sfie wou 1 d

.get pension under Part I or Part III., It
was the contention of the Union

Government that since she was holding a
p e n s i o n able p o s t. u n d s r t h e Union / S t a t e a t
t It 0 t i m e wi It e n s he r e t i r e d a :•?.
Vice-Chairman of the Tribunal her case
would be governed by Part III„ This
c::on ten t'. i on , howevei- was re3 ected by t h i s
Court and the Court held that it cannot
be said that a Judge of the Higfi Court
holds a post under the Union or the
State,. The Court then went on to examine

the scheme of the Constitution and how
the Constitution-makers were keen to

ensure that the judiciary was independent
of the executive and an independent„
impartial and fearless judiciary is our
constitutional creed- The Court also
took note of Articles 233 to 237 and
pointe-id out how even the subordinate

judiciary has been insulted from any
executive influence and ultimately came
to the conclusion that there is
relationship of master and servant
betwieen the Government and the .Judges of
the High Court,, and consequently,, it
cannot be said that a Judge of the High
Court holds a post under the Union/State,,
Though certain broad observations made in
the aforesaid case might support the

^3' " contention of Mr. Iyer, but we find it
■  d:i. f f icu 11 to accept tfie contention of Mr.

Iyer that the pension received by a Judge
of the High Court shall not be taken into
account for determining his salary as a
Member of ti'ie Human Rights Commission as
the services of a Judge of the High Court
by no stretch of imagination,, even though
pensionable,, can at all be intended to be
excluded for determining the salary which
such member on retirement as a Judge or
Chief Justice of a High Court is entitled
to receive under Rule 3(b) of the Rules.
In Pratibha Honnerjea case this Court on
interpreting Articles 50, 214,, 217, 219
and 2.21 of the Constitution did come to
the conclusion that a Judge of a High
Court belongs to the third organ of the
State, which is independent of the other-
two organs namely, the executive and the

•  .legislature it is in that sense the court
turthei- observed that a Judge of the High
Court occupies a uriique position under
the Constitution. But conferrinq that
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status to a judge; of the High Courts so
as to enable him to discharge his duties
with o u t f e a r o r t" a v o u r ̂ a f f e c t i o n o r
ill-will, has got nothing to do in
interpreting a particular provision of
the Rules governing the service
conditions of the Chairman and Hembers of
the Human Rights Commission,, when such
Kudge on retirement as Chief Justice, is
appointed as a Member of the Human Rights
Commission„ We are also not in a
position to accept the contention that by
interpreting that pension received by a
retired Chief Justice of High Court is to
be deducted from the salary which he is
entitled to, as a Member of the Human
Rights commission, under the proviso to
Rule 3(b) would in any way affect the
independence of the .judiciary nor would
it affect the constitutional scheme and
the unique position a Judge occupies
under the Constitution as discussed in
F^ratibha Bonnerjea case_ It would be
appropriate at this stage to.notice an
e a r 1 i e r j u d g e rn e n t of t h i s C o u r t. i n
Pashupati Math Suku1 v- Nem Chandra Jain
where the court was considering the

question whether the Secretary of a State
Legislative Assembly can be held to be
qualified to be appointed as Returning
Officer for election to Rajya Sabha and
it is in that context Articles 102(1)(a),
191(1)(a) and several other relevant
provisions came up for consideration
before the Court,. The word "Government"

in Article 102(1) a and Article 191(1) (a.)
of the Constitution was construed by the

Court and it was held that the expression
"an officer of Government" in Section 21

of the Represientation of the People Act,,
1S>.51 should be interpreted liberally so

as to include within its scope the
legislature, the executive and the
.judiciary and the Court further observed
t F'i a t an o f f i c e r of t h e S t a t e

Legislature,,, is still an "officer of
Goveirnment" in the sense the expression
"Government" is used in Article 102(1)(a)
and 191(1) (a),. In the aforesaid case,

this Court had observed that all the

-three organs, the legislature, the
executive and the .judiciary are concerne;d
wiith the. governance of the country and in
this sense, all the three organs together
constitute the Government at their

respective level„ The Court had also
noticed the fact that the Comptroller and

Auditor-General of India, though is
as.signed an independent, status, is an
officer under the Union Government, as
was held in the case of Guru Gobinda Basu

v„ Sankari Prasad Ghosal„ The Court

further observed that the Comptroller and
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Audi tor-Gene rail of India and the Judges
of the Supreme Court and of a High Court
cire not eligible to contest ejections to
Parliament and the State legislatures in
view of Article 102(1)(a) and Article
191(1)(a) of the Constitution, as the
case may be, because they are serving in
connection with the affairs of the Union
[.see Article 360(4) (b) of the
C o n s t i t u t i o tn a 1 ] a n d are, t h e r e f o r e ,
holding offices of profit under the
C e n t r a I G o v e r n m e n t. T h s e >t: p r e s s i o fi
"Government" used in proviso to Rule 3(:o)
has, therefore, to be construed in the
wider sense and the services rendered by

•  a Judge or Chief Justice of a High Court
must be held to be a service in
connection with the affairs of the Union
and as such the proviso to Rule 3(b) of
the Rules would govern the case of such
retired Jtidcie or Chief Justice in
determining the salary, wihich he would be
entitled to, on being appointed as a
Member of the Human Rights Commission
T!')e gu est i on can a 1 so be con s i de red f rorn
yet another angle.. Under to provisions

, o f t h e H u m a n R i g frt s' C o m rn i s s i o n A c t, 1993,
t It e C h a i r p e r s o n w o u 1 d b e one wi h o h a s b e e: n
a  C It i e f J u s t i c e o f t It e S u p r a rn e C o u r t a n d
a Member could be appointed who is or has
been a Judge of the Supreme Court and
a tT o t It e r m e rn b e r, w It o is o r h a s b a en t It e
Chief Justice of the High Court,. In the

Rules, when the rule-making authority
provided for a salary to be paid to a
Member under Rule 3(b), a proviso was
inserted for d'sduction from such salary,

the amount of pension other than
H  d i s a b i1i ty o r wou1d pan s i on, w h i c h such

M e m b e r w a s i n t- e c e i p t of, i n r e s p e c t o f
any previous salaries.. The intention of
the rule-making authority is crystal
clear that any pension when a Member has

b e e n i ri r e c e i p t o f , for t h e s e r v i c e; sr.
reiTdered earlier, has to be deducted from

the salary, which under the Rules has
been indicated to be equal to the salary

of a Judge of the Supreme Court. The
contention of the petitioner to the

effect that the previous service as Chierf
Justice of a High Court not being one

under the Government of Union, must be
held to be not covered by the proviso

cannot be accepted, reading the Rules as
a  whole. We have,,, therefore, no

hesitation in coming to the conclusion
t hat t, he provi so to Rule 3 (b) wou 1 d app 1 y
to the retired Chief Justice of India or

the retired Chief Justice of a High Court
and the pension which they are in recei.ot
of, apart from the disability or would
petT s i on ,, has to be dedu cted f rom the i r
salary, which they are entitled to under\i^
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the Rules,. The contention of Mr» Iyer-
appearing for the petitioner, on this
score, therefore cannot be sustained,,"

32„ As per the aforesaid ratio service- render.sd

by a Judge or as Chief Justice of a High Court has been

held to be service in connection with the affairs of the

U i o n „ I n case (,. s u p r a) d e c i s i o n o f t h e

-two-Judge. Bench of the Apex Court, dealing with the

grievance of a retired hieinber of CAT pertaining to his

retinal benefits observed as underr;

"17„ In our considered view, the High Cour't
has gone wrong in considering the service in
CAT as re-employment in connection with the
affairs of the Union„ On the contrary, an

independent judicial service, the appointment
in the CAT is on tenure basis,. The pension

relating to such post is clearly governed by
[Ru 1 e of the Ru 1 es quoted above and at tl'ie

risk of repetition, we may stated i't
exhaustive in nature,. If that be so,, there is

no scope for resort to Rule 16 at. all„ If the
firs't responden't had to resign from. Judicial
Service because of the statutory requirement
u n d0 r Ru 1 e .5 of t he Ru 1 es ( qu oted above,) , we

are unable to see as to how both the services
namely senior District Judge in the State
Judicial Ser'vice and a Member in the CAT could
be clubbed,. Such a clubbing is not
contemplated at all. From this point of view,
we find it difficult to accept the reasoning

of the High Court that the matter of option to
club the two services for pension is a sub.]act

on which the Rules are silent and the
residuary provision in Rule .16 of the Rules

intends to fill the gap by supplementing the
Fh-iles by rules applicable to -the Secrstar-y to

the Government of India."

V-

33. A Full Bench of this Tribunal in in

Ei f'la 1 c.han di-.a Chln/tamani. Gadgil,"s case (supra) held as

follows;

"It was held th-erein that the Tribunal did

have jurisdiction to entertain an application
filed by a re-i tired Vice-Chai rrnan of the
Tribunal. The .Judges of the High Court and
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S u p r e rrI e C o u r t a r- e constitutional f u n c t i o n a r i e s
and then of ore are not Government servants,.
Their appointment and service conditions are
regulated by the provisions made in the
Constitution of India„ As against this,, the
provisions pertaining to appointment,, terms
and conditions of appointment and the mode of
resignation and removal of the Members,,
Vice-chairmen and Chairman of the Tribunal- are
provided in the Sections 6 to 9 of the
A d m i n i s t r a t i v e T r i b u n a 1 s Act, 1985,. T h e y
cannot, therefore, claim to be constitutional
functionaries,. Their mode of appointment,,

mode of removal and conditions of service are
such as may be equated to any other Government
employees of the Centre„ Under the
circumstances, it was held that this Tribunal
has jurisdiction to entertain and decide
d i s p u t e s r a i s e d b y any C h a i r rn a n ,, V i c e - C hi a i r rn e n
or Members of the Tribunal in regard to
serVice matters,."

34., Another Full Bench of this Tribunal in

case (supra) ̂ while dealing with the service

conditions of Members of Railway Claims Tribunal and the

issue whether the CAT has jurisdiction to entertain their

grievance and whether they are appointed to any civil

service of the Union taking note of the decision of the

Apex Court in Malimathis case (supra) and also

distinguishing K.hare''s case (supra) held as follows^

Ij-
"9„ Under our constitution, judiciary is
independent since it is one of the organs of
the Constitution. A s w as h e1d i n V.S„
Mallimath's case,, the unique position of a
Judge has nothing to do in interpreting a
particular provision of the rules governing
the service conditions. For the purpose of
service conditions, we cannot hold that such
services are of judicial nature,, it is outside
t f'l e a f f a i r s o f t h e U n i on. I n V »S „

Mallimath's case it was held that the

Si X p r e s s ion "Go v e r n rn e n t" us e din p r o v i s o t o
Rule 3 (b) to be construed in the wider sense
and the services rendered by a Judvge or Chief
Justice of a High Court must be held to be a
service in connection with the affairs of the

•  ■ Union. If that interpretation is the law, wie
have to hold that Members of the Railway

Claims Tribunal also come within our
j u risdiction„
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9,. The learned counsel for the respondents
relied on the judgment of the Supreme Court in
the case of Dr_ A-K. Doshi v„ Union of
India,; (2001 (4) SCc 43) „ On going by the
judgment, we do not think that judgment have
any relevance to the matter in issue before
u s; -

10.. We answer our reference in the following
terms::

"We hold that Members of the Railway Claims
Tribunal, i-e_, their service conditions will
come within the jurisdiction of this Tribunal
since they are appointed to services in
connection with the affairs of the Union"

In -Qoshlls case (supra) Apex Court has

held as follows

V

15„ It was also submitted that the Central
Administrative Tribunal had no jurisdiction to
entertain the petition of the 2nd respondent..
It was submitted that the Appellant had
already become a Member of the Company Law
BoarcL It was submitted that by virtue of
•Section 14 of the Central Administrative
Tribunal Act, 1955, the Central Administrative
Tribunal could only exercise jurisdiction,
powers and authority in respect of an All
India Service or to any Civil Service of the
Union or a Civil Post under the Union or to a
post connected with Defence or in the Defence
Se rV i ces, be i n g a post filled by a c i v i 1 i an ..
It was submitted that the post of a Member
(Technical), Company Law Board wias neither an
All India Service nor a Civil Service of the
Union nor a civil post under the Union..
Reliance was placed upon the authority in the
case of Canara Bank v. Nuclear Power
Corporation of India Ltd,. reported in 1995
Supp. (3) SCC 81.. In this case it was
that the Comjoany Law Board was a Court.,
on this authority it was submitted that
the Company Law Board is a Court, it.s Members
could not be holding civil posts under the
Union.. It was submitted that both the Central
Administrative Tribunal and the High Court

held

Based

since

erred in holding that
C o m p a n y L a w Ei o a r d w a s a c i v i 1 p o s t

the post of a Memb«!r

16„ Both the Central Administrative Tribunal
and the High Court have relied upon various
Rules, notably Rules 6,7,10 and 13 of the said
Rules and concluded that these Rules indicated
control by the Government.. It was held that
as the Government had control, thus the post
was civil post.. It must be mentioned that we
have reservation in accepting this view„
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H o w e V e r* f o r a 1.1 t h e s e y ears t h e p o s t h a s 1 a i n
V a c a fit Even i f w e w ere to field i n f a v o u r o 1"
t I'le. Appellant no useful purpose would be

2n d respon den t wou 1 d fiave to f;>e
ctiallenge in a proper forum- On
fiereinali'Ove tfie end result would
Tlie selection of ttie Appellant

aside. Tf-ie post would tlien lie
period it takes to dispose of

Tfie only sufferer would l^e tine
> 1 i c. As i n this c ass t In a fa c t s

,  we see no reason to interfere,
question open to be dsicided in
matter."

served. The

given time to
facts set out

be the same.

would liie set

vacant for the

that matter,

1 i, t i ga't i n g

are very gross.

We leave this

an appropriate

c

36. A Full Bench of the iiadhya Pradesh High

Court in Or,;: Us ha J4a r wa r i'ya' s case (supra) observed as

under:;

"26. Having interpreted the term
"'recruitment" a s e fn a v e d o n e „ c o n s i s tent 1 y

writ In the law laid down by the Supreme Court,,

iwe are of the opinion that we see no
3ustif ication in carving out jurisdict".ion to
the c o u r t s from t In e j u r i s d i c t i o n o f tin e
C & in t r a 1 A d m i n i ,s t r a t i v e T r i b u n a 1 s b y d r a w i in g a
distinction between "pre-recruitment matters"
and recruitment matters" for such a

d i s t i n c t i o n w o u 1 d b e not r e a 1 b u t m e r e 1 y a
distinction without any difference. What has

been called "pre-recruitment" disputes in some
of the decisions is nothing but a "dispute
concerning recruitment" within the meaning of
the Act and the "dispute or complaints with
respect to recruitment" within the meaning of
A r-1. 323-- A of t he Const i tu t i on Su c h a

dispute would lie within the jurisdiction of
t I'l e A d m i n i s t r a t i v s T r i b u n a 1 s "

37.. At the outset-,, relevant issues for ou r

consideration are as under-

V

(i ) w I'l e t h e r a M e m b e r / V i c e C h a i r m a n i n p o s t o r

retired can be said to be appointed to a post pertaining to

service in connection with the affairs of the Union?
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(ii) Whether a Mernber/Vice-Chairrnan appointed in

the Central Administrative Tribunal is amenable to the

.1 u risdiction of the Tr ibuna 1 in so far as enf orcement o i

the service conditions or any grievance relating to the

:3 e r v i c e m a 11 e r s. V

(iii) Wheti'ier a selectee or an aspirant to the

post of Member or Vice-Chairman^ who is still to be

appointed can approach the Tribunal in respect of a

grievance relating to his recruitment and matter concerning

recruitment?

38„ In so far as issue No.. (i) is concerned,

learned ASG fervently contended taking resort- to the

decision in Cat;ja;,Qa,™JSl3^n.k.l:s, case (supra) that the three

organs., i..e... Legislature, Executive and .Judiciary are

concerned with the governance of the country and as a

Tribunal which is a world of wide import embracing within

i t t fi e j u d i c i a 1 p o wi e r s i n a 11 f o r u m s a n d h a v i n g b e e ti

entrusted with adjudication of the controversy presented

before it and with the entrustment of power of contempt it.

i s diff icuIt to see. how the Tribuna1 can be said to be any

thing other than a courts In this view of the matter what

has been put-forth is that being an independent .judicial

w

body, i„eM ,, county Member of a Tribunal which has all the

powers and functions of a Judge cannot be brought within

t f1 e pur v i e w o f t [i e A d m i n i s t r a t i v a T r i b u n a 1 s A c t, 19 S 5 (AT ..

Act) and as being a Member not holder of a civil post as

wiell as not belonging to All India Service Section 14

eXc 1 udes j u risdiction in r-espsct of a Member of the

Tribunal in respect to service matters and also recruitment

and matter concerning recruitment.. In so far as Full Bench

■S.
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decision in 'ia^neshls case (supra) is concerned,, it is
U

contended that as the same has not taken note of the

decision of the Apex Court in Canara Bank^s case (supra)

and A - K... Doshi' s case (supra) the same is per ii'icuriam and

reliance cannot be placed on it„

39. The aforesaid submission of the learned

A.3.G. is manifestly unfounded. The Apex Court in Union,

of India v. Pratibha B'onner.iea. (1995) (6) SCC 765 held

that a Judge of a High Court is holder of a constitutional

office and not a government servant. The case related to a

retired Judge of the Calcutta Bench who was later on
A,

appointed as Vice-Chairman of C.A.T. who sought

entitlement to pension admissible under Part-I of the First

Schedule to the Act. Though after interpreting Articles

50, 214, 217, 219 and 221 of the Constitution of India a

conclusion has been arrived at by the Apex Court that a

Judge of the High Court belongs to the third organ of the

State wihich is independent of other two organs, viz,.

4l Legislature and Judiciary, the decision was not accepted

and further relying upon an earlier judgement in Pashupati■

Nath Sukul :V;:.„Jlmj2b,m'lDa„JaLa„'lJ3..Ds^^ (1984) 2 SCC 404

where the word "Government" was interpreted in the context

of whether Secretary of State Legislative Assembly can be

qualified to be for election to Rajya Sabha and further in

Sy.£U.—Gobin da„Basu i „P r asad„G hgsa 1 „an d„0 r s AIR

1964 SC 254 where Comptroller and Auditor General of India

was not found eligible to contest election to t he-

Parliament as serving in connection with the affairs of the

Union.W
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40,. The aforesaid controversy was dealt with by

a  three™Judge Bench of the Apex Court in Maiimath,;„,s, case

(supra) and after taking into consideration the decision in

Pratlbha BonnerieaIs, case (supra) whi1e interprating ru1e

3™B of National Human Rights Commission Chairperson and

Members (Salaries, Allowances and Other- Conditions of

Service) Rules, 1993 the earlier service rendered by a

Member as a Judge or Chief Justice of High Court, has been

treated as service in connection with the affairs of the

Union. In that case Justice Malimath on his retirement

from High Court was appointed as Chairman of CAT and

"C- thereafter on his retirement from CAT was appointed in

"  NHRC. The controversy related to interpretation of maximum

cj 1'' leave encashed. The Apex Cou rt with ref erence to Rule

3™B ibid, which provides previous service under the

Government of Union in clear terms held that .ls„^rvic.e

rendered bv ̂a.„J^idq,e jor „Chi.ef.....,J of a Hi.gh. ..CQU.rt mus.t

be„„held_to.j2.e_a„senvLce„,lrij3ma^QtXQn.J4Llth_t.he„a^^

the Union" ■ In A.K.. Cos hi is case (supra) where the issue

was appointment of petitioner as Member, Company Law Board

s., (CLB) though the Bench of two Judges in so far as

.jurisdiction of the Tribunal taken note of the submissions

made by respondents that post of Member (Technical) CLB is

neither an All India Service nor a civil service of the

U n i o rT n o a c i v i 1 post u n d e r U n i o n , b u t i n vie w o f t h e

consistent view of the CAT as well as High Court as to

control of Government and post being a civil post had

observed their reservation in accepting the view and left

the question open to be decided in an appropriate matter,.

It is relevant to note that the decision in Canara Bank

(suprci) referred to by the learned ASG wias also considered

i n t h s a f o r e .s a i d d e c i s i o n .
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41,. As the issue of .jurisdiction has been left

open and no finding has been recorded by the Apex Court

whether a member of CLB is holder of a civil post or not

t f1 e issue was n o t a d j u d i c a t e d u p o n a fi d f o r these r s a s o n s

the decision in A,Ji^„.„.J2oshi.l§. case would have no

application in the conspectus of the present case,.

421 In so far as decision in Can a r a... Ban.k. (supra)

i s c o n c e r n e d, w hi i c hi was w i t h r e; f e r e n c e t. o CLB, b e i n vg

designated as a court the issue regarding amenability of a

^  Member before the Tribunal for redressal of hi.s grievance

was not a issue therein„ What has been held is that CLB is

a  court for the purposes of Section 9-A of the Special

Court Act the aforesaid decision apart from declaring CLB

as a court has not laid down any proposition of law in so

far as jurisdiction of Member., CLB in relation with his

service matter to the Tribunal.. Accordingly the same is

d i s t i n gu i s [lab 1 e „

43„ In so far as Apex Court's decision in K^Ei^

Khare (supra;)., where member of CAT who had sought retirement

from service in the State as a District .Judge was

disallowed clubbing of service for the purposes of pension,

the Apex Court over-turned the view ot the High Court as to

service rendered in CAT as re-employment as in connection

with the affairs of the Union« What has been held is that

it is an independent judicial service-

44- Full Bench of this Tribunal in V, Ganesh's

case (supra) while dealing with the americibi 1 ity of Mernber

of Railway Claims Tribunal as to enforcement of service
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conditions in so far as jurisdiction is concerned, having

considered the decision in .Khare's case (supra)

relying upon the decision in halimath's case (supra.) held

that Member of Railway Claims Tribunal to be amenable to

the jurisdiction of CAT„ In the process of answering

reference the decision in A.,K.., Dps hi "s case (supra) was

also considered. Earlier to the Full Bench in V- Ganesh''s

case (supra) Full Bench of this Tribunal in Bhalchandra

Chintarnani Gadgi 1 (supra) held the jurisdiction of this

Court with respect to retired Vice-Chairman of the Tribunal

holding that they are not constitutional functionaries,.

45. However, a Division Bench of this Court in

v., RadhaKrishan (supra) strongly relying upon K.,B. Khare

(supra) in so far as relief of a retired Member of CAT

ruled out the jurisdiction.

46. In so far as Judges of the High Courts are

concerned, they are holders of constitutional posts and

member of one of the three organ.s i.e.. Judiciary and

different from other two, i.e.. Executive and Legislature-

have been held to be serving in connection with the affairs

of the Union. The decision in Malimathis, case (supra) is

by a three-Judge Bench. If the ratio arrived at in that

case is kept in mind the same analogy in pari meteria

extends to the Member and Vice-Chairman of the Tribunal.,

Though there is no denial from the fact as held by the

Constitutional Bench in L^j. Chandra Kumar's case (supra)

having regard to the Statement of Object of Administrative

Tribunals envisaged under Article 323-A on establishment of

the A.T. Act, 1985 the Tribunal has been observed to act

as a Court of first instance and to function as a
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supplermsntary body whose decisions are to be scrutinized

before the concerned Division Bench of respective High

L-ourt„ Under Section 17 of the Adrninistrative Tribunals

Act, 1985 Tribunal has been entrusted with the power to

punioh for contempt and while doing so to exercise the dame

jurisdiction, powers and authority as provided under the

provisions of Contempt of Courts Act, 1971„ Section 22 (3)

of the A.T„ Act provides discharge of functions and powers

by the Tribunal in pari meteria powers vested in a Civil

Court under CPC. Section 30 provides all proceedings

before the Tribunal as judicial proceedings within the

^  meaning of Sections 193, 219 and 228 of the Indian Penal

C..ode« From the perusal of the aforesaid with all functions

of a court and powers vested is a court within its meaning,.

47., Though the decision in K^B, ^Kharels case

(supra) has ruled out re-ernployment in Tribunal on a civil

post under the Union but having regard to the decision of

lar ger Bench consisting of three Judges in Halimath"s case

and on the corollary and analogy that the retired High

Court Judge or Chief Justice is said to be in service in

connection with the affairs of the Union, the aforesaid

decision mutatis mutandis extends to the Member of the

Tribunal and once holder of constitutional post and

belonging to an independent organ of the system, i„8. ,,

Judiciary a High Court Judge has been said to be in service

in connection with the affairs of the Union Tribunal being

a  Judicial Body the Member and Vice-Chairman cannot be

treated differentlv.\
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4 8 „ M o r- e o V e r a d e c i s ion i n ha li math'' s case

(supra) case is binding precedent under Article 141 of the

Constitution of India, a decision of three-Judges Bench of

the Apex Court over-rules the decision by two-Judge Bench_

The doctrine of precedent has been well defined by a

Constitutional Bench of the Apex Court in Pradip. Chandra

P.a,r.i.ia..& Others v. Pramod Chandra Patnaik Ik Ors. (2002) 1

S C C 1 wit h t h e foil o wing o b s e r v a t i o n s::

"6„ In the present case the Bench of two learned
Judges has, in terms, doubted the correctness of
a  decision of a Bench of three learned Judges™
They have, therefore, referred the iTiatter

^  directly to a Bench of five Judges™ In our view,
.'judicial discipline and propriety demands that a
Bench of two learned Judges should follow a
decision of a Bench of three learned Judges™ But
if a Bench of two learned Judges concludes that
an earlier judgement of three learned Judges is
so very incorrect that in no circumstances can it
be followed, the proper course for it to adopt is
to refer the matter before it to Bench of three

learned Judges setting out as has been done here,
the reasons wihy it could not agree with the
earlier judgement™ If, then, the Bench of three
learned Judges also comes to the conclusion that
the earlier judgement of a Bench of three learned
Judges is incorrect, reference to a Bench of five
1 earned Judqes is justif ied„"

4
49™ As per the decision of Full Bench of this

'N-

c o Li r t in, V™ Ganesh^s c a s e (supra) M e rn b e r s o f t h e R a i 1 w a y

Claims Tribunal, which is also a court wiithin the meaning

as defined in Canara Bank's, case (supra) have been held to

be amenable to the jurisdiction of the Tribunal where the

decision in Kharej,gL case (supra) has not laid down

any proposition of law as to the jurisdiction and in the

light of decision in haLLOLathls case 9supra) once the

■services of High Court Judges have been found to be in

connection with the affairs of the Union for the purpose of

service conditions merely because the service of Member and

Vice Chairman of the Tribunal are of judicial nature wouldV
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not exclude the jurisdiction. The contention put-forth by

learned ASG that the decision in A..K. Doshi (supra) has

not been considered and the decision in Full iBench is per

incuriaiTi of Canara 8ariK''s case (supra) is concerned^, the

Full Bench has considered the decision,. therefore^ the

contention put-forth by the learned ASG is rejected. We

agree with the answer to the reference in Ganeshls case

(supra) as if the Member of the Railway Claims Tribunal is

amenable to our jurisdiction,. Vice-Chairman and Member of

CAT cannot be treated otherwise.-

50. In the resu 11 in answer to issue No (i) we

hold that Members and Vice-Chairmen appointed in the

Tribunal are appointed to service in connection with the

aff ai rs of tl'ie Un i ofi and are covered under Section 14(c) o f

the Administrative Tribunals Act and are amenable to the

jurisdiction of this court in so far as their service

matters are concerned on being appointed to such service.

51. As regards issue Mo. (ii) in the light of

our answer to issue No. (i) we have no hesitation to hold

that Members and Vice-Chairmen on being appointed in the

Tribunal and those who retired from service are amenable to

the jurisdiction of the Tribunal as per provisions of

Section 14 (c) of the Act.

52. In so f ar as issue No. (ii i ) is concerned.

the contention put-forth by applicant in person relying

upon a Full Bench decision of M.P. High Court in Us.lia

Nar-wariva''s -case (supra) that recruitment used in Article

323- A covers all t h e s t e p s s t a r~ t i n g f r o m n o t i f y i n g

vacancies culminating in appointment and any dispute
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relating to such steps Tribunal will have jurisdiction as

the Act cannot travel beyond the scope and authority

conferred through Article 323-A is concerned, we are not-

persuaded by the aforesaid contention. On establishment of

the Tribunal the Statement of Object includes under Article

323 of the Constitution of India adjudication or trial by

an Administrative Tribunal of the dispute and complaints

with respect to recruitment and conditions of service of

persons appointed to a public service and- a post in

connection with the affairs of the Union., However. Section

14 in so far as recruitment and matters concerning

C, recruitment are concerned, is applicable to a person
aggrieved when such a matter concerns All India Service or

any Civil Service of the Union or a Civil Post under the

Union or post connected with the defence and Defence

Services field by a civilian.

53. By negative covenant Section 2 of the Act

excludes jurisdiction of any Member of the naval, military

^  or air forces or of any other armed forces of the Union or
officer or servant of the Supreme Court or of any High

Court or any person appointed to the secretarial staff of

either House of Parliament or .to the secretarial staff of

any State Legislature or a House thereof or, in the case of

a Union Territory having a Legislature of that Legislature.

54. However, service matters as defined in

Section 3 (q.) construe and includes within the definition

of matters relating to the conditions of service in

connection wiuh the affairs of the Union respecting

t ernurK-; ration, pension and other retirement benefits;

tenure including confirmation, seniority, promotior'i.
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reversion, premature retirement and superannuation; leave

of any kind; disciplinary matters; or any other matter

whatsoever., From the perusal of Section 3 (q) and 14 (a)

and (b) in respect of recruitment and matter concerning

recruitment in order to be amenable to the jurisdiction of

this court it has to be as a pre-condition or qualification

a  person aggrieved who belongs to All India Service or any

Civil Service of the Union or holder of a civil post under

the Union. A person who serves in connection with the

affairs of the Union has been explicitly excluded from

challenging and raising a grievance regarding recruitment

and matter concerning recruitment before the Tribunal,. In

so far as persons not belonging to All India Service and

appointed to Civil Service of the Union or serving in

connection with the affairs of the Union . can raise a

grievance before the Tribunal with respect to the service

matters on being appointed to any service.

55,. At this stage before adjudicating the

1  aforesaid issue we have to keep in mind the cardinal rules

regarding interpretation of Statute,. The Apex Court in

Distri,ct Mining Officer v.. Tata Iron and Steel Companv

(2001) 7 see 358 held as follows;;

"A statute has to be construed according to the
intent of them that make it and the duty of the
court is to act upon the true intention of the

legislature. If a sttatutory provision is opevn
to more than one interpretation, the court has

to choose that interpretation which represeents
the true intention of the legislature,. The

function of the court is only to expound and not
to legislate. The process of construction
combines both literal and purposive approaches.
In other words,, the legislative intention i.e.

the true or legal meaning of an enactment is
dei"iVed by considering the rn■aa.ning of the words

V  used in the enactment in the light of any
^  discernible purpose or object which comprehends
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the mischief c^ind its remedy to which the

enactment is directed« It is also- a cardinal

principle of construction that external aids are

brought in by widening the concept of context as-
including not only other enacting provisions of
the same status, but its preamble, the existing
state of law, other statutes in pari materia and
the mischief wihich the statute was intended to
remedy,. (Para 18).

The most fair and rational met'l^hod for
interpreting a statute is by exploring the
intention of the legislature through the most
natural and probable signs which are either the
wiords, the context, the sub,ject-iTiatter, the
effects and consequences, or the spirit and
reason of intended to be done or not to be done

can only be legitimately ascertained from that
wihat it has chosen to enact, either in express
words or by reasonable and necessary
implication,. But the whole of what is enacted
"by necessary implication" can hardly be
determined without keeping in mind tthe purpose
or object of the statute. A bare mechanical
interpretation of the words and applicattion of
leggislative intent devoid of concept or prupose
iwill reduce most of the remedial and beneficetTt

leggislation to futility. The courts, however,
are not en'titled to usurp legislative function

under the disguise of interpretation and they
must avoid the danger of deterrninattion of the

meaning of a provis.sion based on their owin
preconceived notions of ideological structure or
scheme into wihich the provision to be
interpreted is somehow fitted."

56. While holding the said principles of

interpretation the Apex Court made following observations
}

in D a d i , J a g a n n ad ham y.. Jammuiu„Ramulu,,, (2001) 7 SCC 71 ̂

"The settled principles of interpretation are
t,hat the cou rt, rnus t proceed on the assurnption
that the legislature did not make a mistake and

that it did what it intended to do,. The court

must, as far as possible, adopt a construction
which will carry out the obvious intention of

the legislature. Undoubtedly, if there is a
defect or an omission in the words used by the

legislature, the court would not go its aid to
correct or make up the deficiency. The court,

could not add words to a statute or read words
into it which are not there, especially when the

literal reading producees an intelligible
result,. The court cannot aid the legislature's
defective pharsing of an Act, or add and mend,
and, by construction, make up deficiencies which

are there."V
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57. In so far as contc-ixtual construction is

concerned, the Apex Court made following observations in

Unjlo fl of In d i a v „ E.l;;>. bins tone Spg. and Wvg. Co. Ltd..

(2001) 4 see 139

When the question arises as to the meaning of a
certain provision in a statute it is not only
legitimate but proper to read that provision in
its context. The context means tthe statute as
a  whole,, the previous state of law, other
tatutes in pari materia, the general scope of

the statute and the rnisschief that it was
intended to remedy.

Although the court would be justified to some
extend in examining the materials for finding

/  out the true legislative intent engrafted in a
statute, but the same would be done only when
the statute itself iss ambiguous or a particular
meaning given to a particular provision of the
statute would make the statute unworkable or the

very prupose of enacting statute would get
frustrated. But it is not open for a court to
expand even tthe langauge used in the Preamble
to extract the meaning of the statute or to find

out the latent intension of the legistature in
enacting the statute. (Para) Union of India v.
Elphinstone Spg, and Wvg. Co. Ltd., (2002) 4
see 139:: AIR 2001 SC 724: (2001) 105 Comp Gas
309. "

V

58. When a Statute is clear and unambiguous the

golden rule for interpretation is to give prima facie

ordinary meaning, as held by the Apex Court in Defrt,^.!,

Council of India v. Hari Prakash. 2001 (8) SCC 61.

59. ■ As we find from the reading of various

provisions that matters regarding recruitment and matter-

con earning recruitment in respect, of a parson in service in

connection with the affairs of the Union the jurisdiction

does not lie before the Tribunal. Although what has been

stated by applicant in person is the object of the Act

which provides adjudication of recruitment and matter

concerning recruitment of a person in service in connection
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with the affairs of the Union. When the provisions of a

Statute or an Act are clear, unambiguous they have to be

given their literal meaning and resort to the object of the

Act would render the provisions negatory. This has been

found illegal by the Apex Court with- the following

observations in Bharathidarshan University y. ^11 India.

£suncll„for„Technleal Education. (2001) 8 SCO 676:

When the legislative intent finds specific
mention and expression in the provisions of the
Act itself, the same cannot be whittled down or
curtailed and rendered nugatory by giving undue
importance to the so~called object underlying
the Act or the purpose of creation of a body to
supervise the implementation of the provisions
of the Act, particularly when the AICTE Act does
not contain any evidence of an intention to
belittle and destroy the authority or autonomy
or other statutory bodies, having their own
assigned role to perform.. Merely activated by
some assumed objects or desirabilities, the
courts cannot adorn the mantle of the
legislature. ^ It. is hard to ignore the
legislative intent to give definite meaning to
words employed in the Act and adopt an
interpretation which would tend to do violence
to the express language as well as the plain
meaning and patent aim and object underlying the
various other provisions of the Act. Even in
endeavouring to maintain the object and spirit
of the law to achieve the goal fixed by the
legislature, the courts must go by the guidance
of the words used and not on certain
preconceived notions of ideological structure
and scheme underlying the law."

60. Taking resort to the legislative intent and

the Statement of Objects and reasons of the statute is

permissible only when the same is necessary and there is an

imperative need to appreciate the appropriate intent of the

legiolature. It cannot be used as a thumb rule. The

following observations which substantiate the aforesaid
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conc 1 usion made by the Ape><: Court in Qu ru devda11a VKSSS

Mary ad it v.. State of Maharashtra., (2001) 4 SCO 534 is

rsilevant and are reDroduced below:

"It is a cardinal principle of interpretation of
statute that the words of a statute must be

understood in their natural „ ordinary or popular-
sense and construed .according to their

grammatical meaning,, unless such construction
leads to some absurdity or unless there is

something in the context or in the object of the
statute to suggest to the contrary^ The golden

rule is that the words of a statute must -prima
facie be given their ordinary meaning. It is

yet another rule of construction that when the
wiords of the statue are cl-ear, plain and

unambiguous,, then the courts are bound to give
V  effect to that meaning,, irrespective of the

consequences. It is said that the words
themselves best declare the intention of the

law-giver. The courts have adhered to, the
principle that efforts should be made to give
m e a n i n g t o e a c h a n d e v e r y w o r d used b y t h b
legislature and it is not a sound principle of
construction to brush aside words in a statute

as being inapposite surpluses, if they can have
a  proper application in ci rcurnstances
conceivable within the contemplation of the

statute.,"

6,1. In our considered view service matters as

defined in Section 3 (q) applying the cardinal principle of

literal and contextual construction service matters are

those matters which relate to the conditions of service,.

Apex Cour~t in stvajtej3f.Ji.,JE.-^„.j2LQ.d SharduX„SLtig.h,,

1970 (1) see 108 defined conditions of service as under:

"9. The expression 'conditions of s.ervice'
means all those conditions which regulate the
holding of a post by a person right from the
time of his appointment till his retirement and
even beyond it in matters like pension, etc."

62- If one has regard to the service matters

clause 3 (q), which inter alia incorporates any other

matter whatsoever cannot be read in isolation. Had there

been an intention of the Legislature to include recruitment
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and matter concerning recruitment in service matters the

same would have been specifically incorporated as such. In

the absence of these matters being included in the

definition of service matters we cannot import recruitment

and matters concerning recruitment within the definition of

any other matter". If such a meaning is assigned to any

other matter Section 3 (q) where the service matters are

defined would be rendered nugatory. In so far as holder of

a civil post or person of All India Service recruitment and

matters concerning recruitment would apply to them and they

can raise a grievance before this Tribunal pertaining to

their recruitment- No doubt recruitment includes

pre—recfuitment process as also which is not res integra in

view of the Full Bench decision of the M.P. High Court in

Uiiha—Narwarij/als. case (supra). Moreover the Apex Court in

Narai/anan—&—Qthers_y State of Karnataka & Others. 1996

Supp, (1) see 44 held that "recruitment according to

dictionary means enlist. It is a comprehensive term and

includes any method provided for inducting a person in

public service. Appointment selection, promotion and

deputation are all well known methods of recruitment-" The

contention putforth by applicant taking strength of Full

Bench decision of M.P. High Court in Usha„Narwairiyals case

(supra) would have limited application as to recruitment.

The recruitment is inclusive and covers all steps starting

from notifying vacancies. But the same would not hold good

for a person in service in connection with the affairs of

the Union, i.e., those aspiring for the posts of

Member/Vice-Chai rman.
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63 „ Section 14 (c) talks of post appointment,

grievances „ i„e„ ., the service matters in relation to

conditions of service and a grievance pertaining to

recruitment or non-appointment to the post of Member cannot

be treated as a service matter for want of any provision to

this regard under Section 14 of the A.T„ Act,, 1985,.

64„ Moreover, recruitment is an initial process

w h i c may even tu a 11 y lead to an appo i n tmen t« T hese a re twcs

separate concept^ and are not, synonym:©uS- The word

^ recruitrnent must not be understood in relation to a

completed appointment, as where the appointment is still

under consideration and is being processed ultimately

1aadi n g to appoi ntmen t in"se rvi ce _

65., Having regard to the aforesaid we hold that

the grievance of a person pertaining to recruitment and

matter concerning recruitment either on the post of Member

or Vice-chairman in CAT is beyond the jurisdiction, as

envisaged under Section 14 (c) of the Administrative

Tribunals Act, 1985„

66,. However, we must regard the ratio laid down

by the Apex Court in Chandra K,urnar.'.s. case (supra) where

except dealing with the vires of the Parent Act, this Court

has been observed to be amenable in so far as jurisdiction

to the service matters are concerned, but the issue

regarding amenability of a Member to pre-appointrnent

dispute has not been dealt with.. Accordingly, the

aforesaid decision would be of no help to applicant,.
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vS7_ In the result, for the foregoing reasons, we

hold that Members and Vice-Chairmen of the Tribunal are

amenable to the jurisdiction of the Tribunal under Section

14 (c) pertaining to service matters in service in

connection with the affairs of the Union and also the

retired Members and Vice-Chairmen- This would not,

however, apply so far as persons who have a grievance

pertaining to recruitment and matter concerning recruitment

to the post of Member or Vice-Chairman are concerned- This

Tribunal has no jurisdiction to entertain their grievance

as they do not have any service matter to agitate- They

are at liberty to approach the appropriate forum for

redressal of their grievance in accordance with law-

68. With the following observations OA is

dismissed for want of jurisdiction- The same is returned

back to applicant to pursue

appropriate forum- Mo costs.

A

(Shanker Raju)
Member (J)

his remedy beifore an

Govfndan- S. Tampi)r^^^^er (A)

San


