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fgppointment,//Selection  No.ll01l37541/52001 of
the wear 2001L from OOPT to werifv the fraud
bungling corrupt arbitrary mala Fide without
Jurisdiction action colourbale exercise f
Dewar  usad by the Joint Secretary DOPT. Mr.
Pt Cely  and  Sscretary, DORT by giwving
noting  against the decision of High Powasred
Committese hsaded by the Honble Judgs of
Supreme  Court of  India nominatsd by the
Chief Justice of India.

iiid To direct the Union of India to appoint the
applicant on the pozt of Judicial Member C&T
o the basis of selection of the vear 2001
made by the High Powsred Committes presided
by  the HMon’ble Judge of Suprems  Court of
India a5 naominated bwv the lon“ble  Chief
Justice of India and good IE Report of 2001.

iv) To  direct the Union of India to give Rs.50
lacs by way of damagse on the character
assassination, meental torture, agony
harassment ot the applicant For félsé
reporting  in the wear 2000 by IBE officials
and also fraud bungling ocorrupt practice by
giving misleading noting to the authorities
oconcerned In the matter of applicant’s case
by M. PO Deb, Joint Secretary DORPT and
Sacretary, D 0P T by ianoring the decision
as reporbed in @IR 2001 3C 1369%.

v To Oirect the WUnion of India, Secretary
Home, Cirector, IB. to take suitable
departmental action for major punishmnent
‘against the officials namsd who submitbesd
e falss report against applicant an
innccant person  In the waar 2000 and
misleading noting giwven by Mr. P.K. D,
Joint Sescretary, [DOPT and Secretary 0O0PT
Gt of  India in tha Ffile to the
authorities concernsd in - the matter of
appointmesnt of the applicant on the post of
Judicial Membsr CAT against 2001 wacancies
sa that in future they could not commit such
twpe of grave offence for destroyving the
caresr  and 1life of a innocent person  1.e.
applicant for no fault.

Wi T  award ocost f the application to thes
applicant Rs.25,000/-~ (Rupess twenty Five
thousand) .

Briefly enumerated, Ministry of Personnel,

s ]

Public Grievances and Pensions through its Secretary called

applications through the High Courts and other agencies Foi
2@ &N vacancles af Judicial Memiver of Centrsl

Sdministrative  Tribunal vwide potification dated L&.2.Z001.
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dpplication filed by applicant, who iz a practising

advocate in High Court of Jharkhand, was forwarded by the

Migh Court through Registrar General on 12.3.2001. Earlier.

to  this applicant had'alﬁo rasponded  to wvacancies  for

Judicial Member pertaining to the vear 2000 and after being

selected was placed in the waiting list.

Z. applicant was placed at éth position out of
the seven selectees by the Selection Committes headed by
Mon"ble Judgs of Suprems Court. Being aggrieved by
non-issuance of appointment letter, present 04 has been

filed.

4. applicant who appearsd in perseon contended
that his offer of appointment has not been issued in spite
of his good IB  report of the vear 2001 due o
bungling/fraud committed by the then Joint Secretary, DOPT,
Sh. pP.K. Deb, who has begen impleaded as R-2 hersin. In
this conspectus it is stated that in the vear 2000 as per
DO letter dated 28.8.2000 épplicant was placed in the
waiting list and on requisition of IB report officials,
wiz. :Subhash Chandra Mani Tiwary, ACIO and Sh. J.M.
D@mta, Joint Dy.- Oirector, I.8. visited residence of
applicah{ and demanded Rs.10,000/~ as illegal gratification
for - giving>a good report and having failed to oblige them,
a false report of extra marital relation was given agalinst
him which deprived applicant of his appointment as Judicial

Menber in Central administrative Tribunal (CAT).

5. It is contended that the selection committes
iz headed by a nominee of the Chief Justice of India.

bafore whom all relevant material had besn placed including

—
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character and ant@cgdents certificat@ issued by the local
poiice a4z well as certificate issued by Justice of HMHigh
Court of Fatna and thereafter a decision has been taken toa
salect applicant. In this furtherahce it is stated that
respondent Mo.2 acted above the decision of the selection
committee ignoring the IB report of 2001, which cannot be

countenanced as once the High Powered Committes has taken a

N

decision to select  applicant, it cannot be undone by a

&

subordinate authority without any Jurisdiction and
competancs.,
&, Being aggrisved by the aforesaid action

applicant addressed representations to wvarious authorities,

including Chairman, CAT. but without any awvail.

7. Applicant contenaed that the action of
respondents is arbitrary, malafide without jurisdiction and
in colourable exercise - of powers and also wiolative of
Articles 14, 16 and 21 of the Constitution'of India as wall

as principles of natural justice.

. according to  applicant once de@i&ion on
selection by the nominee of the Hon’ble Chief. Justice of
India- is available, it is not open for respondent Me.2 to
make any noting over the decision of the High Pouwered
Committee- and before cancelling his selection he should

have beén afforded a reasonable opportunity to defend and

for this he has cited: A._ Manik Rao v. DRirector. DRefencs

Metallurgical Research Laboratory. Hvderabad and obthers,

1985 . (1) SLR 165 (AP) and Kumari Shrilekha Yidvarthi v.

State of U.P, (1991) 1 SCC 212.
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Q@ applicant fqrther stated that as the fresh
report was  receaived  in g&OOl it was incumbent upon
respondente  No.l and 2 to enquire from the concerned
Ministry/IB to ascertain the facts and in the event that
any Jdoubt existed about the IB report of 2000 cancellation
of applicant’s selection cannot be sustained. He alleges

legal malatides against the respondents.

10. In response to the 0A respondents 1-3 filed
their reply., questioning the jurisdiction of this court to

entertain the grievance of applicant.

11. Orders have been reserved after hearing the
parties on 25.10.2002 but by an order dated 5.11.200% on
re~examination it was felt necessary to go irmkto the merit
aspect .of the case also. aAccordingly, respondents have

besn directed to file their reply on merits.

12. By an order dated 28.2.2003, despite
sufficient opportunities accorded to respondents to file
reply on merits, by way of indulgence, subject to pavment
of cost of Rs.é,000f~ last opportunity was accorded to
respondents to respondents 1+3 to file their reply on
merits, failing which it was obserwved that their right

would be forfeitédu

1%. On 8.4.2003 MAs 82I~-24/2003 have been Tiled
by respondents for recalling our order dated 5.11.2002 and

to decide the issue and also to waive the cost imposed.
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ld. On the next date of hearing, i.e., 21.4.200%
Shri K.K.Sood, learned  A.5.G. appgaring alongwith -Sh.
~aK. Bhardwai, learned counsel and  Sh. MM ‘Sudan,
learned Senior Counsel tendered their arguments and also
produced the record pertaining to the selection held in

2001 for the posts of Judicial Member, CaT.

15. In the light of the production of original
record of selection MA-824/2003 is allowed. Order dated
28.2.2003 is recalled, cost of Rs.2,000/~ imposed Upor

respondents is waived.

16. In  so0 far as MA-823/2003 natter has  been
reserved for orders and more particularly on the issue of

jurisdiction, same is allowed.

17. The provisiong of the Administrative
Tribunals Act relevant for adjudication in the present Of

are referred to as under:

Preamble of the Act and tﬁe statement of objects
an& reasons  provide for adjudication by Administrative
Tribunal of disputes and complaints with respect to
recruitment and conditions of service of persons appointed
to public services and posts in connection with the affairs
of the Union or of any State of of any local oar other
authority within the territory of India or ‘under the
control of the Government of India or of any Corporation
owned or controlled by the Government in pursuance of
Article 323-A of the Constitution of India. Section 3 ()

of the Act defines the service matter as under: -
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o) "service matters”, in relation to a person.

means all matters rclatinq to the conditions of
hi=s service in connection with the affairs of
the Union or of any btdt@ or of any  local or
other authority within the territory of India or
under  ths control of the Government of Indis.
Git,  as the case may be, oFf any corporation {oﬁ

sociaty)r owned or controlled by the Government.
as respacts-~

LAY remuneration (including allowances). pension
and athar retiremnsent benefits:

(1) tenurs includinm contirmation, senioritwy,
promotion, revarsion, prematurs retirement and
superannuation;

(11i) leave of any kind;

[iv) disciplinary matters: or

{v) any other matter whatsoswver:"”

18. In so far as gualifications for appointment

as Judicial HMembsr and the procedurs for selecticon, Section

& [(3) of the Aact ibid provides as under:

F{z) & person shall not be acualified fTor
appointment as Judicial Member unless he--

(a) is, or has besn, or is gualified to e, &
Judoe of a Migh Court:; or

(b)Y has besen a menbsr of the Indian Leagal

Leprvice and has held a post in Grade I of that
service Tor at least thres vears.”

19. In =o Tar as Jurisdiction., powers and
authority of the CAT are concerned, samg have been o T ot
under Section 14 of the Administrative Tribunals Act, 1935

a5 under:

14, Jurisdiction. DOWErS andc
authority aof the Cantral Gadministrative
Tribunal. - {1} Sawve as otherwise expressly

pirovidaed in this fact, e Central
godministrative Tribunal shall exerciss,. on and
from the appointed day, all the iLrisj ction,
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powars and authority exercisable immediately
befoirea that day bv all courts {except the

Tuprems Court [ in relation to -

(a) recrultmaent, ancd matters cancerning
raecrultment. to anwy Aall~India Service or
to  any civil service of the Union or &
civil  post under the Union or to a post
connectad with defence or in ths defence
services. being, in either case. a post
filled byv a civilian: '

R all service matters concerning-

(i) a member of any All-India Serwvics:

[l

(i1} @& person [not being a member of an
All-India  Service ar 3  pPersan
refarrad to  in clauaes ()]
appointed to anw ciwvil sarvice of
the Union or any civil post under

the Union: or

(1ii) & civilian [not being a member of
an  &All-India Ssrvice or a pErson
et erred Tt in clausa (]
appointed to anw defence sarvicss
wroa past cannected with defence,

and pertsining to ths service of such
membar, person or civilian, in connection with
the affairs of the Union or of anv state or of
arny  State or of any local or other authority
within the territory of India or under the
control of  the Government of India or  any
corporation | or society] owned or controllsd
Ly the Government:

() all sarvice matters pertaining to
service In connection with the affairs
of the Union concerning a parson
appointed to  anw s@ryice  or PosT
referred to  in sub~clausse 911}
sub-clause (1ii) of clause (b)Y, beir
pDerson whose services have bessn  placad
bw @ Stelte Government or any local
ather authority or any corporation [or
society] or other body, at the Jdisposal
af the Central Gowvernmant for s
approintmaent.

EFlexwplanation.~ For the remowval of
doubts, 1t is hersby declared that refesrencss
tao "Union” in this sub~saction shall be
construed as  including references also to a
Union territory.’]

(%) The Central Government may, by
notification, apply with effect from such date
as -may  be specified in the notification thes
provisions of sub-section (3} te local ar

othar  authorities within th territory of
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India or under the control of the Gowvernment
of India and to corpaorations Z{or societies)
cwned or controlled by Government. not being a
local  or other authority or corporation 20 ar
saciety] controlled or  owned by a State
Governmant . '

Provided that if the Cantral
Govaernment considsers it expedient so to do for
the purpose of facilitating transition to the
schemne a3 envisaged by this dct, different
dates may  be 80 specified uincE i thais
sub-section in respect of diffesrent o
ar different catag > W
local or obther authoritiss or corporation

ar

Flor societies].

(&) Tave as otharwizss gxpressly
provided in this Aact, the Cantiral

fedministrative  Tribunal shall also exercise,
ot and  Trom the date with effect from which
the provisions of this sub-section apply to
any local or other authority or corporation
1lor socisty], all the jurisdiction, powers
and authority exercisable immedlately batforea
that ddate by all courts (exespts the 3Supreme
Court z [®kkx]) in relation to -

Ce recruitment, and matters  concerning
recruitment, to any service or post in
connection with the affairs of such

local o Other authority e
carporation 1{or iety]: and
(k) all service matters concaerning &

person  [other than a person  referred
to  in clsuse (&) or clausse (b)) of

sub-saction (1371 appointed to any
service or post in connection with the
affairs of sub lozal or other
authority or uorporatl ain 1l or sacisty]
and pertaining to the service of such
eSO in connection Wwith sUch

atffairs.
COMMENTS
(i) Where before the conclusion of

enguiry and without referring ta the charges,
against a Government servant, an order of

termination of service is pa:s L it is merely
a cloak Ffor the order of puniShment; i
Prakash Goel wv. Himachal Pradssh Tourism
Devalopment Corporation  lLtd. AR 1991 SC
Ldod.

£iid This saction confars o
Jurisdiction powWer  and authority on  the
Tribunal to deal with service matters of
enplovess like teachers of secondary schools
nion of India . Tejram Parq&ﬁramjl

Bombhali, &IR 1992 3C 570.°



(103
Q. Applicant by referring to a Full Bench
decision in Bhalchandra Chintamani Gadail v. Union of

India & Ors.. 1997 (2) ATJ 303 contended that Tribunal has

jurisdiction to entertain and decide the dispute raised by
any Member of the Tribunal in regard to the service matter.
Further relwving upon another Full Bench decision of Madras

Bench of this Tribunal in VY. Ganesh v. Union of India &

Qthers, 0A Mo.855/2001 decided on 13.9.2002, he contended
that Members of Railway Claims Tribunal have been found to
have their service condition amenable to the jurisdiction

of this Tribunal as they are appointed to service in

connection with the affairs of the Union. On the same -

analogy, claim of applicant who has been selected and which
claim pertains to recruitment falls within the jurisdiction
of  this Tribunal under Section 14 of the administrative

Tribunals act, 1985,

21. Moreover, by resorting to Full Bench

decision of Madhyva Pradesh High Court in Qr. Usha,

Narwariva v. State of M.P. and others, 1993'LAB IC 2300
it is contended thét recruitment and matter concerning
recruitment to any civil post or service under the Union
covers all steps starting from notifying vacancies,
inviting application etc. culminating in appointment,
dispute to such steps, Tribunal will have jurisdiction
under Section 14 of the administrative Tribunals Act, 1985
having an authority conferred by Article 3223-a4 of the

Constitution of India.
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2. spplicant relving upon  the following
decisions contended that an issue of faclt and law, cannot

e trisd as & preliminary issusg and this appliss t

Q

ar

3

issue of Jurisdict

e

on o also  and where the guestion in

i

]

T

e

9N

oL is one of the mixed fact and law, the parties

cannot  insist that it should be tried as a preliminary

iy Bairaql Das v, Kartik Chandra Das,. AIR

L]
-3
=y
1]
5
o
]
~4
N

i3 Ushs Saltes  Lid. . Malcolm Bomses  ans

Others., @AIR 1984 Bombay &0.

2%. By referring to a decision of apex Court in
P Dhoshi  w. Union of India. AIR 2001 3C 1389 it 1is

contendsd  that the claim of a Membsr wasSentertained wha

was  unduly favoured and selected by selection committee on

53]

! -

merit list, depriwving rights of octhars.

24 . By  referring to 4 constitutional  Besnch

yperx Court In L. Chandra BuJamain . Union

T,

decision of the

af  India & Others, AIR 1997 3C 1125 it iz contendsd that

jurisdiction of CAT has been obszerved to bs akin  to the
jurisdiction of Hiah court  under Article 226 of  the
constitution of India and competent and  Jurisdiction ta
entertain and service dispute in regard to servics matter

-

dministrative Tribunals

o

barring cases where vires of the

auastion. In this wisw of the matter it i

;)

contended that applicant’s grisvance falls within the
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Shiri MuM. Sudan., learned senior  counssl

-

appearing for respondents 4 & 5 took a preliminary

T durisdiction and stated that as per Articls

W

ebhiection o
E23~8 of the Constitution of India administrative Tribunals

Aet  provides adijudication of disputes and complaints  with

Crespect to recrultment and conditions of service of persons

S N

appointed to puilic service and post in connection with the
affairs of the Union. According te him Ssction 14 (1) (&)

deals  with recruitment and matters concerning recruitment

in &all India Services or Civil Services of Union or a civil

post  under them, whereas 14 (1) (b)Y deals with service
matiters of tMembers of &ll India Services, person appointed

te any oivil serwvic

ft
&

of Union or held any civil post under
Union and a civilian appointed to any dafence service.  fs
applicant is neither holder of civil post nor balongs Lo
ALl India Services or Civil Service of the Union his claim
cannott be  entertained under Section 14 (53) (a) and (bl.
3h. Zudan, however, contendsd that any  service mnatber
which E%rtains to service in conne;tiwm with the affairs of
the UHimn concerning a person appointed to sny ssrvics the

service matters which have been defined under Section 2 {g)

b

Within s ambit doss not cover the matters regarding
recrultment -and  concerning recruitment and it applies to
conditions of service which come into force after a person
is  appointed to the post. In a nut shell what has been

argusd is that the service matters connote post- appointment

By referring to the decision of thea

3
b 1
in
Frsy
4
=3
Ly
]
3
1]

conditions o

ABpex Court  in UWUnion of India v, K.E. Khare and &

(1994) SCC (supp) (3) 502 where the grievance pertained to
the retiral penefit of a Menber of the Tribunal .,

jurisdiction of the Tribunal has been excluded by holding
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that a person appointed cannot be deemed to be emploved on
a post in connection with the affairs of the Union

Gavernment.

26. Referring to a Division Bench decision in ¥,

Radhakrishnan _v. Union of India & Others, 0A No.l576/1999

decided on 17.8.2000 it is contended by him that the
grievance of an ex-Member (Admnv) of the Tribunal
pertaining to the retiral benefits has not been entertained

for want of jurisdiction.

27. However, on merits as well, learned counsel
of respondents produced the relevant record pertaining to
the selection -of Judicial Members for the vear 2001 and
contended that as per'tﬁe provisions contained in Section &
(7) of the Act no appointment of a person possessing the
gualification of a Member shall be made axcept after
consultation with the Chief Justice of India. In the
aforesaid conspectus it is contended that the selection
committee which has not recommended the case of applicant
and only proposed appointment of seven Judicial Memb@fs to
the Tribunal, the Chief Justice of India was consulted and

his concurrence was sought.

28. - Sh. K.K.Sud, learned A.8.G. vehemently

supported the preliminary objection and stated by referring

“to  the decision of the Apex Court in ALK, Doshi’s case

(supra) where the grievance raised by a member of Company
Law Board, referring to the'observations made by the Apex
Court contendead that in so far as Jurisdiction is

concerned, post of a rMember of Company lLaw Board is not a
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civil post. However on the dground af Jurisdiction having
ressrvation the matter was dispossd af in the facts and
circumstances of thalt cass

9. Further, referring to the decision of Apex

7t

Ceurt in Canara Bank v,  Muclsar Puwwr Corporation of India

‘-)

Ltd. 5 others . 1995 (3) (supp.) SCC 81 it is contended

that as the Tribunal has been entrusted with the Jjudic lal

Ffunctions, it is a court having independent exis bence.

While referring to the powers conferred. upon the Tribunal

A

of  contempt  of courts 1t is stated that the Tribunal

perform Jjudicial functions and in wview of decision in

-k

a Company law Board

Canara  Bank’'s case (supra) Member o
has not been found to be holder of a civil post. Tha same

analogy applies to the present case and as decision  of

JS

Canara  Bank (supra) and @.%._ Doshi (supra) of aépex Court

have not besen considered by the Full Bsnch in Y. Ganssh™ s

pase (supra) which is per incuriam and cannot be relied
upon  to hold that this court has jurisdiction to entertain
the arievance putTorth by applicant. By rafarring to the

various provision in the administrative Tribunals aAcl,

&

&

1985 learned ASE has demonstrated that for all purposes th
constitution of the Tribunal. was for adjudication af
sarvice matters relating to a civil post and what has bsen
conferred on it iz the Jjudicial power and all work
cmnductgd im. the Tribunal by the Judicial tHember is

Judicial in natuie.

a8
(o]

We  hawe carefully considersad the rival

§

contentions of the parties and perussed the material on
record. In so Tar as obiject of ths Tribunal is concerned,

it is not disputsd, it provides adjudication of disputes in
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respaect of

appointed

recruitment and conditions of service of persans

~4

to public service and posts in connection  with

the affairs of the union in pursuance of article 3I23-a of

the Constitution of India. fApex Court in a Constituticonal

Bench decision in L. Chandra Kumar’'s case (supra) mads the

following cbservations as to the status of the Tribunal and

its jurisdiction:

v

B We may add here that under the existing
svastem, direct appeals have been provided from
the decisions of all Tribunals to the Suprems
Court under article 136 of the Constitution.
Iin wisw of our above-nentioned observations,
this situation will also stand modified. In
the wiaw that we have taken. no appsal from
the decigsion of Tribunal will diresctly lie
befors  the Supreme Court undasr Article 1346 of
the Cohstitution: but instsad, the agarieved
party will be entitled ko move the High Court
under articles 226/2%27 of the Constitution and
from the decision of the Division Bench of the
High Court the aggrieved party could mowve this
Court under article 136 of the Constitution.

9% . Before moving on to other aspscts, we nay
suammarise Qe conclusions of the
Jurisdictional powers of these Tribunals. The
Tribunals are competent to hngar matters whare

the wires of statutory provisions are
auesstioned. Howevear, in discharging this

duty, thew cannot act as substitutes for the
Migh Courts and the Supremns Court which hawve,

undsr our constitutional satup, been
speciftfically antrustaed with such &n

obligation. Their function in this respsct is
arly supplementary and all such deciszions  of
thae Tribunals will be subject to scruting
bafore a Division Bench of the respective High

Courts. The Tribunals will conssguently also
have the power Lo test the vires of

Csubordinate legislations and rules. However,
this power of the Tribunals will be subject to
aone  important exception. Tha Tribunals shall
net entertain any agulestion regarding the vires
of their parent statutes following the settled
pirinciple that a Tribunal which is a creaturs
of  an Aact canncot declare that very dct to be

unconstitutional. In such casgs, alone, the
concarned High Court may D approaches
Cedirectly. &1l  other decisions

ions  of  thess
Tribunals rendered in cases that they are
specitically emnpowerad to adjudicate upon by
virtus of their parent statutes, will also be
subject to scrutiny before a Division Bench of
their respesctive High Court. We mayv add that

o+
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the Tribunals will, however, -continue to act
as the only courts of first instance in
respect of the areas of law for which they
have been constituted. By this we mean that
it will not be open for litigants to directly
approach the High Court even in cases where
they question the vires of statutory
legislations (except as mentioned, where the
legislation which creates the particular
Tribunal is challenged) by overlooking the
jJurisdiction of the concerned Tribunal.”

(16)

3. In a decision by a three-Judge Bench of the

Aapex Court in ¥.8. Malimath v. Mnion of India, (2001) 4

SCL 31, where the issue pertained to denial of monetary
benefits to the petitioner who was Member of the Nationai
Human Rights Commission, who had earlier retired as Chief
Justice of Kerala High Court and thereafter as Chairman,
CAT, it was held as follows:

4. MroTol Y. Iver, learned Senior
Counsel appearing for the petitioner
contends that the post of Chief Justice
of & High Court is a constitutional post
and, therefore, services rendered as the
Chief Justice of a High Court cannot be
held to be a service under the
Government. Since proviso to Rule 3I(b)
of the Conditions of Service Rules
stipulates that pension received by a
- Member in respect of any previous service
v —under the -  Government of Union or
' Government of a State could be deducted
from the =salary, the pension which the
petitioner was receiving as Chief Justice
will not come within the sweep of the
proviso to Rule 3(b) and, therefore, the
petitioner was entitled to receive the
salary egual to the salary of a Judge of
the Supreme Court and no deduction could
be made . The stand of the Lnion
Government, on the other hand, is that
the word "Government” in the provis o
Rule 3{b). should not be interpreted
narrowly to mean the executive Government
but should- - be interpreted in a broader
. sense  to include the three organs of the

State, namely, thea executive, the
legislature and the judiciary and such an
§“_<interpr@tation being given the pension

received by the petitioner as Chief
* -~Justice of the Kerala Migh Court has to
be deducted from the salary receivable as
a Member of the Commission in terms of
the proviso to Rule 3(b). M. Iver
appearing for the petitioner relied upon
the decision of this Court in Union of




Union or ths State. Sscti

(17)

India wv. Pratibbha Bonnerjsa whare this
Court has held that the Judge of a High
Court is oa holder of constitutional
office and not a governmaent servant. In
1 e atoresald case ore Pratibha
Bonneriza, who retired as a Judgs of the
Caloutta High Court with effect Trom
16-F=198% WES appointed a3 é
Wi ce~Chairman of e Central
Sdministrative Tribunal aon 3.3.1%8% and
realinguished  the saild post on 16.2.1992.
the question for consideration was for
the aforesald periocd from 3.3.198% till
16.2.199%  what would be hsr pension.
While =she had claimed that =zhe was
entitled to psnsion admissible under Part
T of the First Schedule to the fct, it
Was the contantion of the Ui an
Goavernmant that pension ol 1ol b
admissible under Part I1I of the First
Schedule o the Act. The salary and
allowances of ths Yice-~Chairman arid
Mambar of the Central administrative
Tribunal is determined under a set  of
Rules, called, the Central administrative
Tribunal (Salaries and allowances and
Conditions of  Service of Chairman,
Yice~Chairman and rHember) Fules, 13845,
Fule 15-% provides that the conditions of
saervice and other perquisites available
e the Chairman, Yice-Chailrman of the
Central administrative shall be the same
ax  admissible to a serving. Judge of the
HMigh Court as contained in the High Court
dudges (Conditions of Service] act, 1954,
and the Migh Court Judgesz (Travelling
Al lowances) Rules, 19546, Under the High
Court Judges {(Conditions of Service) acot,
154  a Judges of a High Court is sntitled
to  pension under Chapter IT1I of the dct
and Section 14 provides that every Judgs
on  retirement be pald 8  pension  in
accordance  with the scale and provisions
in Part I of tha First Schedule providead
he iz not a menmber of ICS or has not held
any other pensionable post under  the

on 15, howewer,
provides that a Judge who is not a menber
af TC8 but has held any othar pensionasbles
civil post under the Union or the Stats,
shall, on retirement be paid a psnsion in
accordance with the scale and provisions
in Part IIT1 of the First Scheduls. W]g!
interpraetation of the aforesaid
provisions this  Court heldd  that the
provisions of Part III would apply to &
Judge  who haz held any pensionable  post
under  the Union aor State but iz not a
memizer  of 108 and who has not =lected to
received the pension pawvable undesr Part
I.. Fratibha Bonnerisa hawing e
appointed az a8 Judgs of a Migh Court from
the Bar, on her retiremnent she  bescamns

$

I3
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entitled to pesnsion under Part 1 of the
First Schedule. When she was appointed
a5 YWige~Chailrman of the Central

Administrative Tribunal she was already
cdrawing pension  as  Judge of the High
Court undsr Part I of the First Schedules.

T he cuastion  for consideration Was
whether faor the services rendered as

Vice-Chairman of the Tribumal she  would

cast pension undsr Part I or Part III. It

WS the contantion o the Wriion
Government that since she was holding a
pensionakble post under the Union/State at

the time wheat she retired a5
Yice-Chairman of the Tribunal her case
woula be governed by Part ITI. This

contention, however, was rejected by this
Court and the Court held that it cannat
be said that a Judge of the High Court
holds  a post  under the Union or the
State. The Court then went on to examine
the schems of the Constitution and how
the Constitution-makers were kesn  to
egnsure that the judiciary was indepsndent
of  the executive and an  indespendent,
impartial and fearless judiciarv iz our
congtitutional oreed. The Court also
took note of Aarticles 233 to 237 and
peintad out  how  ewven the subordinate
Judiciary has been insulted from anvy

axecutive influence and ultimately came
to the conclusion that thers 1w
relationship of master and servant

betwesn the Government and the Judges of
the High Court, and conssqguently, it
cannot  be sald that a Judge of the High
Caurt holds a post under the Union/State.
Though certain broad observations made in
the aforesaid case might support the
contention of dMr. Iver, but we find it
difficult to accept the contention of Mr.
Lyer that the pension received by a Judge
wf the High Court shall not be taken into
account fTor determining hiz salary as &
rember  of the Human Rights Commission as
the services of a Judge of the High Court
by no stretch of imagination, even though
pensicnabls, can at all be intended to be
excluded for determining the salary which
such  member on retirement asz a Juddgs opf
Chief Justice of a High Court is entitled
to  receiwe under Rule (b)) of the Rules.
In Pratibha Bonnerijica case this Court on
interpreting Articles 50, 214, 217, 219
and 221 of the Constitution did coms to
the conclusion that a Judgse of a HMiah
Caurt belongs to the third organ of the
State, which iz independsnt of the othar
two  organs namely, the executive and the
legislature it is in that senze the court
further obssrved that a Judas of the High
Court occupies a unique position under

the Constitution. But conferring that

AN
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status to a Jjudge of the High Court, so
as  to enable him to discharge his dutles
without fear or favour, affsction or

i

ill=-will, has got nothing to do in
interpreting a particular provision of
the Ruleas gowverning the s@rvice
sonditions of the Chairman and Hembers of
the Human Rights Commission, when such
Judas  on retirement as Chief Justice, is
appointed as a Member of the Human Righiss
Comnmission. We are also not  in a

position te accept the contention that by
interpreting that pension recsived by a
retired Chief Justice of High Court is to
bhe deducted from the salary which he iz
entitled to, as a Hember of the Human
Rights commission, under the proviso to
Rule (b)Y would in any way affect the
independence of the judiciary nor would
it affesct the constitutional scheme and
the unigue position a Judge occuplas
under the Constitution az discusssd 1in
Pratibha Bonnerjea cass. It would be
appropriate at  this stage to notice an

warlier judgement of this Court in
Pashupati MNath Sukul v. HNem Chandra Jain
whapre  the ocourt was  considering the

guestion whether the Secretary of a State
Legislative assembly can be held to be
qualified to be appointed as Returning
OFfFicer for election to Rajwva Sabha and
it is in that context articles 102(1i(a).

191(1(a) and sewaral other raelevant
provisions came up for consideration

bafore  fthe Court. The ward "Gowvernmant”
in article 102(1) a and Article 191(1) (&)
ot the Constitution was constrused by the
Court and it was held that the sxpression
"an officer of Governmeant” in Ssction 21
af the Representation of the Pecple act,
1951 should be interpreted liberally so

as to include within its scope the
legislature, the eaxecutive and e
judiciary  and the Court further observed
that an officear of the Ztate

legislature,, is =still an "officer «f
Government”  in the senss the expression
"Governmant” iz used In Aarticle 102{13{&)
and 19101 {(a). In the aforesald case,
this Court had obssrved that all the

“three organs, the legislature, the

execUltive and the judiciary are caoncsirned
with the. governance of the country and in
this sense, all the three organs together

constituts the Government at tTheir
respective  level. The Court had alsa
noticed the fact that the Comptrollsr and
Auditor-General of India, thaough is

assigned an  independent status, 1s  an
officer undsr the Union Government, as
was held in the casse of Guru Gobinda Basu
W Sankari Prasad Ghosal. The Court
furthaer observed that the Comptrollear and
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gl tor~Ganara. of India and the Judg
of  the Supreme Court and of a High Court
are not =ligible to contest elections o
Parliament and the State legislaturss in
wiew of Article 1y (a) and article
191(10{a) of the Constitution, a3 the
case may be, because they are serving in
connection with the affairs of the Unian
[ e article Z&0(4)Y (k) of tha
Constituticonall and are, therefors,
halding offices  of profit under the
Central Governmant. Thea exprassion
“"Governmaent” used in proviso to Rule 3(k)
has, therefore, to be construed in  the
widaer sense and the services rendered by
a Judge ar Chief Justice of & Migh Court
must be  held to bs & sEryice in
connection with the affairs of the Unian
and asz such the proviso to Fule 2(b) of
the Rules would govern the case of  =uch
et e Judge  or Chief Justice in
determining the salary, which he would be
entitled to, on being appointed as a
Membar  of  the Human Rights Commission.
The auestion can also be considered from

wet another angle. Under to provisions
b bhe Muman Rights Commission Act, 1393,

the Chairperson would be ong who has baen
g Chief Justice of the Suprame Court and
& Member could be appointed who is or has
been a Judge of the Suprems Court and
ancther member, who iz or has been  the
Chiet Justice of the Migh Court. In the
Rules, when the rule-making authority
provided Tfor a salary to bes pald to a
Member under Rule 3(bl, a proviso was
inserted Tor deduction from such salary,
T amouing of pension  other than
disability or would pension., which =such
Mamber was in receipt of, in respsct of
any  previous salaries. The intention of
the rule-making auithority iz  orwvstal
clear  that any pension when a Membsr has
baean 1in  receipt of, for the servics
renderad sarliar, haszs to be deducted from
the salary, which under the Rules has
baen indicated to be equal to the salary
of a Judges of the 3uprems Court. The
contention of  the petitioner to  the
ef fect that the previous service as Chief
i

L

ool

Justice of  a High Court not belng
uhder the Governmaent of Union, muat be
heeld  to  bs not cowversed by  thae proviso
cannot be accepted, reading the Rules as
) whole. We hawve, therefora, no
hesitation 1in  coming to the conclusion
that the proviso to Rule 3i(b) would apply
to the retired Chief Justice of India ar
the retired Chief Justice of a Migh Court
and the pension which they are in receipt
of , apart From the disability or  would
pension, hazs  to bs deducted from their
salary, which thay are entitled to under
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the Rules. The contention of Fr. Ty
appearing for the petitioner, on this
scora, thersfore cannot be sustained.

as per the aforesaid ratic service renderssd

has  besn

be service in connection with the affairs of the

K. B, khare s cass [(zupra) dﬁciﬁion of  the
Banch  of  tThe fApax Court dealing with the
af a retired rMembsr of CAT psrtaining to his

banafits

clhaaryved as under:

"i7. In our conzidered view, the High Court

has  gone wrong in considering the serwvice  in
caT  as  re-emplovment in connection with the
atffairs of the Union. On the contrary, an

indepandent Judicial serwvice, the appointment

in the CAT is on tenure basiz. The pesnsion
relating  to such post is clearly governsd by
Paale 8 of the RFulexz guoted above and at  the
risk of repetition, we ma statead it
exhaustive in nature. If that be so,. there is

all.
i}

If the
Judicial

for resort Do Rule 14 at
reapondant had to resign fr

NGO SCORES
first

Service because of the statutory reguirement
under FRuls 5 of the Rules (guoted above), ws
are unable to see as to how both the serwvices

“namely senior District Judge in  the State
Judicial Service and a Member in the C&T could
D& o lubled., SIuch a oclubkbing is ot

contemplated at all. From this point of wview,
we Tind it difficult to accept the reasoning
af the High Court that the matter of option to
alub the two serwices for pension is a subject
an which the Rules are silent and the
residuary  provision in Ruls 16 of the Rules
intends to fill the gap by supplemsnting the
Fules by rules applicable to the Secrestary to

' the Government of India.”
A3, & Full Bench of thiz Tribunal in in
Bhalchandra  Chintamani  Gadail®s case held as

follows:

{supra)

It was held therein that the Tribunal did
have Jurisdiction to entertain an applicatian

Ffilad by a retired Vice~Chairman of the
Tribunal. The Judges of the High Court ans
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Suprens Court are constitutional functionarias
and therefore are not Governmant - servanits.
Their appointment and service conditions are
regulated by the provisions mace  in  the
Constitution of India. fs against this, ths
provisions pertaining to appolntment, termns
and conditions of appointment and the mode of
resianation and  removal of  the Membets ,
Vice-Chairmen and Chairman of the Tribunal are
provided in  the Sections & to 9 af  the

sviministrative  Tribunals  Act, 1e85. Ty
cannot, therefore, claim to be constitutional

functionaries. Their mods of appointment,
mode  of removal and conditions of serwvice are
such as may ke eaguatad to any othsr Gowarnment
gmplovees of the Centrs. Under  the
Llr“umatal o it was held that this Tribunal

ion  to entertain  and decids
d by any Chairman, Yice-Chailrmen
or  Members of the Tribunal in  regard  to
sarvice matbters.

34, anather Full Bench of this Tribunal in Y.
DS {5upraj1 while dealing with ths servicse
conditions of Members of Railwayw Claims Tribunal and  the

imeys whether the CAT haz jurisdiction to entertain their

grievance and whether they are appointed to any civil
service of the Union taking note of the decisio of Tths
B e Court in Malimath’s  case (supra) and also

distinguishing K.B. Khare’s case (supra) held as follows:

Yo, Under our constitution, Judiciary is
independent =ince it is one of the organs of
the Constitution. s wWas held  in LS
Mallimath’s case, the unique position of a
Judgse has  nothing to do in  interpreting &
particular provision of the rules governing
the service conditions. For the purpose of
sarvice oconditions,. we cannot hold that such

. services ars of Jjudicial nature, it is cutside
the affairs of the Union. In ¥.3.

Mallimath™ s case it was held  that the
Epreselon "Government® used in proviso  to
Rule 3 (b)) to be constrused in the wider sense
angd  the services rendered by a Judge or Ch

hief
Justice of a High Court must be held to bs a
service in connection with the affaire of the

v Union. If that interpretation is the law, we
hawve  to  hold that Members of  thse Raillway
Claims Tribunal also COme within BN

Jurisdiction.
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(23
D The learned counsel for the respondents
rellied on the judgment of the Supreme Court in
the case of Or. AKX, Doshi wv. Union of

India, (2001 (4) SCc 43). On going by the
Judgment, we do not think that judament have
any relevance to the matter in issus before

LS

L. We answer our reference in the following
terms:

"We hold that Members of the Railway Claims
Tribunal, i.e., their service conditicons will

come  within the jurisdiction of this Tribunal
since  they are appointed to  services in
connection with the affairs of the Union"

El

Imn A K. Doshi’s cass (supra) Apex Court has

held as follows:

15, It was also submitted that the Central
Administrative Tribunal had no jurisdiction to
gntertain  the petition of the Znd respondeint.
Tt was submitted that the Appellant had
alreacy Dbecome a Member of the Company Law

Board. It was submitted that by wvirtue of
Section 14 of the Central aAdministrative

Tribunal Act, 1955, the Central aAdministrative
Trikzunal could only sxercise Jurisdiction,
powaers  and  authority in respect of an all
India Service or to any Civil Service of the
Union or a Civil Post under the Union or to a
post connected with Defence or in the Defence
Sgrvices, being a post filled bv a civilian.
It was submitted that the post of a dHember
(Technical), Company Law Board was neither an
ALl India Service nor a Civil Serviece of the
Union nor a c¢ivil post under the Union.
Reliance was placed upon the authority in the

case of  Canara RBank L. Muclear Powe
Carporation of India Ltd. reported in 1995
IUpPp . (31 SCC 81. In this case it was helsd

7
2

that the Company Law Board was a Court. Based
on  this authority it was submitted that since
the Company Law Board is a Court, its Members
could not be holding civil posts under the
WUrion. It was submitted that both the Central
Administrative Tribunal and the High Court
grred in  holding that the post of a Member,
Company law Board was a ciwil st

{3
+

16, Both the Central administrative Tribunal
and the High Court have relisd upon  wvarious
Rules, notably Rules &.7,10 and 13 of the said

Fules and concluded that these Rules indicates]
cantrol by the Government. It was hald that
as  the Government had controel, thus the post
was  civil post. It must be mentioned that we
have reservation in accepting thiz view.
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Madhva Pradesh High

(supra) observed as

rporetad M p L tarm

by the Supreme Court,
N that we see N
g out Jurisdiction to

Jurisdiction of the
Tribunals by drawing a

‘ distinction between “pre-~recruitment matters”
aind recrultment matters” for such a
distinction would be not real, but mersly  a
distinction without any difference. What has
been called "pre-recruitment’ disputess in some
af  the decisions iz nothing but a “dispute
concerning recruitment’” within the meaning of
the Act and the “dis ane or complaints with
respect o recruitment” within the meaning «of
&k 223~ of the Constitution. Such a
dispute would lisg within ths jurisdiction of

the Gami

7. at ot

consideration arg as

Sy ioe
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(ii) Whether a Member/¥ice-Chairman appointed in
the Central Gdministrative Tribunal is amenable Lo the
juriadiction of the Tribunal in so far as enforcement of
rhe service conditions or anv grievance relating to the

service matters?

(iii) Whether a selectes or an aspirant to the
post  of  HMember or Yice-Chairman, who is s11ll  to b
appointed can approach the Tribunal In  respect of &

grievance relating to his recruitment and matier concerning

recrultment?

5. In so far as issue Mo. (1) is  concerned,
learned ASG  fervently contended taking resort. to  the

decision in Canara  Rank’s cass (supra) that the Three

argans, i.e., Legislature, Executive and Judiciary are
concaerned with the governance of the country and as a
Tribunal which iz a world of wide import embracing within

it the judicial powers in all forums and  having besen

L

s

entrusted with adivdication of the controversy prasantes
befare it and with the entrustment of power of contempt it
ju Jdifficult to see how the Tribunal can bea sald to be any
thing other than a court. In this view of the matter what
has besn  put-Fforth is that being an independent  Judicial
iy
body, 1.e., court,Member of a Tribunal which has all tThe
powers and  functions of a Judge cannot be brought within
the purview of the administrative Tribunals Act, 1985 (&4.T.

a4 a tembear not holder of a civil post as

aot)  and  as beling
well as not belonging to &ll1 India Service Sesction 14
excludes  jurisdiction in  respsot of a tember of the

Tribunal in respect to service matters and also recruitment

and matter concerning recrultmant. In a0 far as Full Bench
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decision in %Y. Ganesh’'s case (supra) is concerned, it is
[
contendsad - that as the szame has not ... taken note of the

decision of the éApsx Court in Canare Bank’'s case (supra)

and ALk, Doshi’s case (supra) the same is per incuriam and

reliance cannot be placed an if.

. The aforesaild submission of the learnsd
f.8.G. iz manifestly unfounded. The apex Court in Union

of India  v. Pratibha Bonnerisa, (1995) (&) SCC 745  held

that a Judge of a High Court is holder of a constitutional
office and not a government servant. The case related to a
retired Judge of the Calcutta Bench who was  later  on
appointed 85 Yice-Chairman of C.t.T. W he solght

gntitlemsnt to pension admissible under Part~I1 of the First

B

Scheduls  to  the #ct. Though after interpreting articles
0, 214, 217, 219 and 221 of the Constitution of India a
conclusion has bkeen arrived at by the apex Court that a
Judge  of the High Court belongs to the third organ of the
State which is independent of other twe oargans, viz.
Legislature and Judiciary, ths decizion was not accepted

and further relving upon an earlier judgement in Pashupati-

Math Sukul v, Nem Chandra Jain & QOrs., (1984) 2 3CC 404

u

where the word "Government® was interpreted in the context
of  whether Secrstary of State lLegislative Asseaembly can be
gualified to be for slection to Rajiva Sabha and further in

Gurdu  Gobinda Basu v. _Sankaril Prasad Ghosal and Ors.. AIF

1964  3C 254 where Comptroller and duditor General of Indig
wWas  not  found eligible to contest election to the
Parllament as serving in connection with the affairs of the

Wriion.
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40, The aforesaid controwversy was dealt with by

a three~Judge Bench of the apex Court in [ alimath’s
(smupra) and after taking into consideration the decision in

Bratibha Bonneriea’s case (supra) while interpreting rule

z-B of Mational Muman Rights Commission Chairperson  and

-~ -

Members  (Salaries, allowances and Other Co noditions  of
Service) Rulss, 1993 the earlier service rendersd by 8
Member as a Judge or Chief Justice of High Court has been
treated as service in connection with the affairs of tThe

U ion. In  that case Justice Malimath on  his  retiremsnt

from High Court was appointed as Chairman of CAT  and
thereafter on his retirement from CaT was appointed iIn

NHRC . The controversy related to interpretation of maximum

af leave encashed., The épex Court with reference to Rule
3B ibid, which provides previous ssrvices under  the

Government of Union in clear terms held that service

rendered bv a Judgae ar Chief Justice of a High Court must

be held to be a service in connection with the affairs  of

the Union”. In A.k. Doshi’s case (supra)l whers the issue

was  appointment of petitioner as rember, Company Law Boaird

(CLBY  though the Bench of two Judges in o Far  as

@

jurisdiction of the Tribunal taken nots of the submissions
made by respondents that post of HMember {Technical) CLE is
neither an  All India Service nor a civil serwice of the
Union nor a civil post under Union, but in wisew of the
consistent wiesw of the CAT as well as High Court as fto
control of Government and post being a civil post haed
abservaed Ttheir reservation in accepting the view and left
the guestion open to be decided in an appropriate matter.

It is relsvant to note that the decizion in Canara  Bank

Czupra)l referred to by the learned ASG was also considered

in the sforesaid decision.
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a1 . fs the issue of jur L'Limn has been  left
open  and no finding has been recorded by the Apex Court
witether a member of CLE is holder of a civil post or not
the issue was not adjudicated upon and for these reasons

the decizion  In AL Doshi’ case would have n

application in the conspectus of the prasent case.

4%, In so far as decisicon in Canara Bank (supra)

is  concernad, which was with referance to CLE, being
designated as a court the issue regarding amenabkility of a

Meamber  befTor

B

the Tribunal for redrassal of his grigvance

was not a issue Ttherein. What has been held is that CLB is

a ocourt fTor  the purposes of Section 9-a of the Special

Court act the aforesaid decision apart from declaring CLE
as  a court has nut laid down any proposition of law in  so

far as Jjurisdiction of Membsr, CLE Iin relsation with his

service matter to the Tribunal. Accordingly the same is
distinguizhable.

43, In so far as apex Court’s decision in K.B.
Khare {(supra) where member of CAT who had sought retiremsnt

from service Iin the State as &8 Oistrict Judge WELS
disallowad clubbing of service for the purposss of pension,
the fpsx Court over-turned ths wview of the High Court as to

service rendered in CAT as re-employment as in  connection

with the affairs of the Union. What has besn held is that

P
e
e
{5

an independent judicial service.

44, Full Bench of this Tribunal in Y. Ganssh’s

case  (supra) while dealing with the amenability of Member

of Railwawy Claimszs Tribunal as to enforcemsnt of service
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conditions in =30 far as Jurisdiction is concsrnad, having

considered the decision in K. B, Khare’s case (supra)

relving upon the decision in Malimath’s case (supra) held

That Hember of Raillway Claims Tribunal to be amsnablse to

the Jurisdiction of CaT. In the process of answering
reference the decision in &.K. Doshi’s case {(supra) was

also considered. FEarlier to the Full Bench in %Y.  Ganesh’s

case  (zupra) Full Bench of this Tribunal in RBhalchandra

Chintamani  Gadall fsupra) held the jurisdiction of this

Court with respsct to retired Yice~Chairman of the Tribunal

halding that they are not constitutional functionaries.

45, Howawver, a Division Bench of this Court in

Y o Radhakrishan (supra) strongly relwing upon K.B. Khare
fsupral) in so far as relief of a retired Member of CAT
ruled out the jurisdiction.

4, In so far as Judges of the MHigh Courts are

concarned, they are holders of constitutional posts and
mefnber of one of the three organs i.e., Judiciary and
different from other two, i.e., Executive and Legislature
have been held to be serving in connection with the affairs

of  the Union. The decision in Malimath’s case (supra) is

by a three-Judge Bench. If the ratio arrived at in that
case Is  kept in mind the same analogy in pari meteria
extends to the Member and ¥ice~Chairman of the Tribunal.

Though there is no denial from the fact as held by the

Constitutional Bench in L. Chandra Kumar’s case (supra)

having regard to the Statement of Objiect of administrative
Tribunals envisaged under article 3Z23-8 on astablishment of
the A.T. aAct, 1985 the Tribunal haz besn observed to  act

as ~a  Court of  First instance and to fupnction as a
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supplementary  body whose decisions ara to pbe scrutinized

@

before the concerned Division Bench of respective  High
Court. Under  Section 17 of the aAdmin strative Tribunals

Act, 1985 Tribunal has been entrusted with the powar  ta

,.
B

punish for contempt and while aoing so to exercise the lame

@

&

jurisdiotimn, pawers  and authority as provided undar the
provisions of Contempt of Courts Act, 1971. Section 22 (3)
of the &.7. act prm#ides discharge of functions and oW rs
bw the Tribunal in pari meteria powers vested in a Civil
Court undsr CPC, Ssction 30 provides all procesdings

before the Tribunal as judicial proceedings within  the

k)

‘meaning of Sections 193, 21% and 228 of the Indian Penal

Cade. From the perusal of the aforesaid with all functions

of a court and powers vested is & court within its meaning.

47 . Though  the decision in K. B. Khare's cane

(supra) has ruled out re~amployment in Tribunal on a ciwvil
paost  under the Union but having regard to the decision of

largsr Bench consisting of three Judges in pMalimath's case

and on  the corollary and analogy that the retirad High
Court Judge or Chief Justice iz said to be in service in
connaction with the affairs of the Union, the aforesaid
decision mutatis mutandis extends tae the Member of the
Trikunal and once holder of constitutimnal post and

belonging to an Cindependent organ of the system, i.e.,

[

Judiciary High Court Judge has been said to be in servy

)

Dandiccl
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in o connection with the affairs of the Union Tribunal baing
a Judicial Body the Member and Yice-~Chairman cannot be

treated differently.
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48, Moreowver a decision in dMalimatbh’'s case
(supra) case is binding precedent under Article 141 of the

Constitution of India, a

21
fe)
@D

cision of three-~Judges Bench of

“the  Apex Court over-rules the decision by two~Judge EBench.

Th

@

doctrine of precedent has been well defined by a

Constitutional Bench of the apesx Court in Pradip Chandra

RParija & Others v.  Pramod Chandra Patnaik & Ors,. (200

b ]

IS

SCC 1 with the following cbservations:

&. In the present case the Bench of two learnedd
Judges has, in terms, doubted ths correctness of
a4 decision of a Besnch of three learned Judges.
Thewy hawve, therefores, referred tha matter
directly to a Bench of five Judgss. In our wiew,
Judicial discipline and propriety demands that a
Bench of two lsarned Judges should Ffollow a
decision of a Bench of three learned Judges. But
if a Bench of twoe learned Judges concludss that
an  esarliser judgement of tThree learned Judges is
20 very incorrecht that in no circumstances can it
be followed, the proper course for 1t to adopt is
to  refer the matter before it to Bench of threse
learned Judges setting out as has bsen done here,
the reasons why 1t could not agrese with the
garlier  Judgement. If, then, the Bench of three
learned Judges also comes to the conclusion that
the sarlier judgement of & Bench of three learned
Judges iz incorrsct, reference to a Bench of fiwve
learnaed Judges is justified.”

49, Az per the decision of Full Bench of this

.

court  in Y. Ganssh's case (supra) rembers of the Railway

Claims  Tribunal, which is also a court within the meaning

as defined in Canara Bank’s case (supra) hawve been held to

e  amanable to the jurisdiction of the Tribunal where the

decision in K. B. Khare's case (supra) has not laid  down

any proposition of law as te the jurisdiction and in  the

light of decision in Malimath’s case 9supral once the
services of  High Court Judges have been found to be in
connection with the affairs of the Union for the purposs of
service conditions merely because the service of Member and

Wice Chairman of the Tribunal are of judicial nature woul«d
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not  ewclude the jurisdiction. Ths contention put-forth by

learnad @ASE  that the decision in aA.K.  Doshi

e
s

1 has

&

G

P

&

not  been considered and the deciszion in Full 8esnch is  per

incuriam of Canarda Bank’s case (supra) is concerned, the

Full Bench has considered the decision, Therefore, the
cantention put-forth by the learned ASGE is rejscted. W

agres with the answer to the reference in ¥, Ganesh's case

{supra) as if the Member of the Railway Claims Tribunal is

amenable to our jurisdiction, Vice~Chairman and tember of

oeT cannot be treated otherwise.

50 In the result in answer to izsus No.(i) we
hold  that dMembers and Yice-Chairmen appointsd in  the

rvice in connection with the

("3

Tribunal ars appolinted to se
affaire of the Union and are covered under Section 14(c) «f

rhe administrative Tribunals fct and are amgnable to the

durisdiction of this court in so far as their service

o
@
ot
O
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B
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matters are concerned on being appointed t©

51. gs regards issue Mo. {1ii) . in the light of
o answar to lssue Mo. {11 we have no hesitation to hold
that Members and Yice-Chairmen on belng appointed in  the

Tribunal and those who retired from service are amensble to

th

B
i

jurisdiction of the Tribunal as psr provisions of

Section ld (o) of the Act.

B Inm so far as iszsue Mo. (1i11) is concerned,
tha contenticon put-forth by applicant in person  relwving
upon & Full Bench decision of M.P. HMigh Court in LUsha

Marwariva' s - case (supral that recruitment used in Article

J3RI~4 covers  all  the steps  starting from notifying
vacancies culminating in  appointment and  any  dispute
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relating to such steps Tribunal will have jurisdiction as
the act cannot travel bevond the scope  and  authority

Z23-n 1s concerned, we are not

&

cenferred  through article
persuaded by the aforesaid contention. On eztablishment of
the Tribunal the Statement of Object includes under article
323 of the Constitution of India adjudication or trial bw.
an  Administrative Tribunal of the dispute and complaints
with respect to recruitment and conditions of service of
persons  appointed to a public service and a post in
connection with the affairs of the Union. Mowever, Section
14 in =so far. as recruitment and matters concerning
recruitment are concerned, is applicable to s pRrsn
sagrieved when zuch a matter concerns A1l India Service or
any Civil Service of the Unicn or a Civil Post under the
Union or post connected with the defence and Defence

Services field bv & civilian.

5%, By negative covenant Section 2 of the Act
excludes Jjurisdiction of anvy rHember of the naval, military
ar alr forces or of any other armed forces of the Union o
any officer or servant of the Supreme Court or of any High
Court  or any person appointed to the secretafial staff of
gither House of Parliament or to the secretarial staff @fF
any State Legislature or a House thereof or, in the case of

a Union Territory having a Legislature of that Legislature.

54, However, service matters as defined in
Ssction 3 (q) construe and includes within the definitian

of  matters relating to the conditions of  service in

connection  with the affairs of the Union regpecting
remuneration, pension  and other retirement benefits;
tenure including confirmation, seniority, proamotion,
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reversion, premature retirement and supserannustion; Ileave
of any kind; disciplinary matters; or any other matter
whatsoswar. From the perusal of Section 2 (q) and 14 (&)
and (b1 In respect of recruitment and matter concerning
récruitmﬁnt in ordsr to be amenable to the jurisdiction of
tthis court it has to be as a pre-ocondition or qualification
& person agdarisved who belongs to All India Serwvice or any
Civil Service of the Union or holder of a civil post under
the Union. & person who serves in connection with the
affairs of the Union has been explicitly excludsd From

challenging and raising a grievance rags recirultmant

u
LL
0

and matter concerning recruitment before the Tribunal. In
so  Tar as persons not belonging te 411 India Service and
appointed to Ciwil Service of the Union or serving  in
connection with the affairs of the Union . can raise s
arisvance before the Tribunal with respect to ths service

matters on being appointed to any service.

}_;

BE, &t this  stage before adiudicating ths

aforesalid issue we have to keep in mind the cardinsal rulas
regarding  interpretation of Statute. The #pex  Court  in

District Mining Officer v, Tata Iron_and Steel Companw

(2001 7 SCC 358 held as follows:

"8 statute has to be construed according to the
intent of thaem that make it and the duty of the
aurt iz to act upon the trus intention of the

L
legislaturs If 8 sttatutory provision is open
¢ mors thdﬂ ong interpretation, the court has
to choose that interpretation which repressents

the true intention of the legislature. The
function of the court is only Lo expound and nol
te  lzgislate. The process of  construction

combines both literal and purposive approache

In other words, the legislative intention 1.e.
the true or legal meaning of an  enactment is
derived by considering the meaning of the words
uged in  tha snactment Iin the light of anw
discernible  purpose or object which comprehsnds
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the mischief and its remady  to which fthe
anactment Is directed. It is slso a cardinsl
principle of construction that external aids are

brought in by widening the concept of context as

the "same status, bult itz preamble, the existing
state of law, other statutes in pari materia and
the mischief which the statute wasz intended to
remedy. (Para 18).

including not only other enacting provisionsz of

T he most  fair and rational met ¥ o Foir
interpreting & statute is by exploring the
intention wof the legislature through the most
natural and probable signs which are gither the
words,  the context, the subjsct-matter, the
effects and conseguencez, or the spirit and
reason  of intended to be done or not to be done
can  only be legitimately ascertained from that
what 1t has chosen to enact, either Iin exprass

WS G b reasonable and NECEIIA Y
implication. But the whole of what is enacted
"o necessary implication” can hardly brex

determined without keeping in mind tthe purpose
ot objisct of the statute. @& bare mechanical
interpretation of the words and applicattion of
legaislative intent devoid of concept or pruposs
will reduce most of the remedial and bensficent
leggislation to futilitv. The courts, however,
agre not entitled to vwsurp legislative funotion
under  the disguise of interpretation and they
mst  awvold the danger of determinattion of thes
meaning of a provission based on  their own
praconceived notions of ideological structurs or
scheme into which the provision to b
interprated is somahow Fitted.”

56. While holding the sald principles

interpretation the apex Court made following observatio

in

Dadi Jagannadham . Jammulu Ramuly, (2001 7 SCC 7l:

"The settled principles aof interpretation are
that the court must procesd on the saumet i on

that the legislature did not make a mistake and
that it did what it intended to do. The ocourt
must, as far as possible, adopt a constiruction
which will carry out the obvicous intention of
the legislaturs. Undoubtedly, 1if there is a
defect  or an omission in the words used by the
legislature, the court would not go its aid ta
correct  or make up the deficienocwy. The ocourt
coulad not add words to a statute ar read words
into it which are not there, sspecislly when the

literal reading producess an intelligible
reesult. The court cannot ald the legislature’s

defective pharsing of an Act, or add and mend,
and, by construction, make up deficlencies which
are thers.,"

af

N
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57 . In so0 far ags contextual construction is

concernaed, the apex Court made following observations in

Wndlon . of India v.  Elphinstone Spa.  and Wva,.  Co. L. .

"When the guestion arises as to the meaning of a
certain  provision in a statute it is not onlw
legitimate but proper to read that provision in
its context. The context means tthe statute as
g whole, the previous state of law, other
statutes In pari materia, the general scope of
the statute and the misschief that it was
intended to remedy.

slthough  the court would be justified to  some
extend 1in  examining the materials for finding
ot the true legislative intent engrafted in  a
statute, but the same would be done only  when
the statute itself izs ambiguous or a particular
meaning given to a particular provision of the
statute would make the statute unworkable or the
very prupose  of enacting statute would get
Ffrustrated. But it is not open for a court to
gxpand  ewven tthe langauge used in the Preamble
to extract the meaning of the statute or te Find
out the latent intension of the legistature in
enacting the statute. (Para) Union of India wv.
Elphinstone Spg, and Wvg. Co. Ltd., (20027 4
Icc 139 mIR 2001 SC 724: (Z0o01)1 105 Comp Cas
30%."

53, When a Statute is clear and unambiguous the
golden rule for interpretation is to give prime facie

ardinary meaning, as held by the apex Court Iin DRental

Council of Indis wv. Hari Prakash, 2001 (8) 3SQC &1.
59. 0 &s owe fTind from the reading of warious

pravisions that matters regarding recruitment and mattar
concerning recruitment in respect of a person Iin service in
connection with the affalirs of the Union the Jurisdictian

dosse not lie before the Tribunal. &lthough what has  been

3}

tated by applicant in person is the objesct of the dfct
which provides adjudication of recruitment and matter

concerning recruitmaent of a person in service in connecticn
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with the -affairs of the Union. When the provisions of a
Statute dr an Act are clear, unambiguous they have to be
given their literal meaning and resort to the objsct of the
fact woulq render the provisions negatory. This has beea
found illegal by  the aApex Court with. the following

eohservations in Bharathidarshan University v. All India

Council for Technical Education, (2001) 8 SCC 676

"When the legislative intent finds specific
mention and expression in the provisions of the
Act  itself, the same cannot be whittled down or
curtailed and rendered nugatory by giving undue
importance to the so-called object underlwing
the aAct or the purpose of creation of a body to
supervise the implementation of the provisions
of the Act, particularly when the AICTE Act doas
not contain any evidence of an intention to
belittle and destroy the authority or autonomy
or ather statutory bodies, having their own
assigned role to perform. Merely activated by
some assumed objects or desirabilities, the
courts cannot adorn the mantle of the
legislature. It is hard to ignore - the
legislative intent to give definite meaning to
words emploved in the Act and  adopt an
interpretation which would tend to do violence
to the express language as well as the plain
meaning and patent aim and object underlying the
various other provisions of the aAct. Ewven in
endeavouring to maintain the object and spirit
of the law to achieve the goal fixed by the
legislature, the courts must go by the auidance
of the words  used and not on certain
preconceived notions of ideological structure
and scheme underlving the law."

&0. Taking resort to the legislative intent and
the Statement of Objects and reasons of the statute is
permissible only when the zame is necessary and there is an
imperative need to appreciate the appropriate intent of the

legislature. It cannot be used as a thumb rule. The |

following observations which substantiate the aforesaid
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conclusion made by Tthe apex Court in Gurudevdatts  VYKSIS

Marvadit . State of HMaharashbra, (2001) 4 SCC 53

{4
£
(&

relavant angd are reproduced below:

"It is a cardinal principle of interpretation of
statute that the words of a statubse must be
understood in their naturel, ordinary or popular
HENSE ana construsd according to their
grammatical meaning, unless such construction
leads  to  some  absurdity or unless  there is
samething in the context or in the oblisct of the
statute to suggest to the contrary. The goldsn
rule is that the words of a statute must prima
Facie be given their ordinary neaning. It is
velt  another rule of construction that when the
wards  of  the shtatus arg clear, plain and
unambiguous, then the courts are bound to giwve
effect to that wmeaning, irrespesctive of the
consseguances . It is said that: ths WOt
thaemselves best declars the intention of ths
law-giver. The courts have adhered to. the
principle that efforts should be made to give
meaning to each and every word used by  ithe
legislature and it iz not a sound principle  of
construction to brush aside words in a statute
a%  being inapposite surpluses, 1T they can have
& Droper applicatiaon in circumstances
sonceivable within the contemplation of the

K

&l Irn our considered view service matters as

4

Yo

defined in Section () applying the cardinal principle of

rvice mattsrs are

€]

Titeral and contextual construction s
Fhese matters which relate to the conditions of service.

apex  Court in state of M.P._ _and Qthers v. Shardul $Singh.

1970 (1) SCC 108 defined conditions of service as under:

5 The expression ’conditions of serwvice’
means  all  those conditions which regulate  the
holding of a post by a person right from the
time of his appointment till his retirement and
even beyond it in matters like pension, etc.”

&2 If one has regard to the servicse matbters

k/ clausse 3 (¢g), which inter alias incorporates any  obthar

matter whatsosver cannot be read in isolation. Had thare

&

been an intention of the Legislaturs to include recruitment
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and matter concerning recruitment in service matters the
same would have been specifically incorporated as such. In
the absence of these matters being included in the
definition of service matters we cannot import recruitment
and matters concerning recruitment within the definition of

“any other matter”. If such a meaning is assigned to any

@0

other matter Section 3 (q) where the service matters are
defined would be rendered nugatory. In so far as holder of
a civil post or person of All India Service recruitment and
matters concerning recruitment would apply to them and they
can raise a grievance before this Tribunal pertaining to
thelir recruitment:. No doubt recruitment includes
pre-recruitment process as also which is not res integra in

view of the Full Bench decision of the M.P. High Court in

Usha Narwariva’s case (supra). Moreover the Apex Court in

Naravanan & Others v. State of Karnataka & Dthers, 1994

Supp. (1) 8CC 44 held that "reéruitment according to
dictionary means enlist. It is a comprehensive term and
includes any method provided for inducting a person in
“public service, Appointment selection, promotion and
deputation are all well known methods of_recruitment." The:
contention putforth by applicant taking strength of Full

Bench decision of M.P. High Court in Usha Narwariva’s case

(supra) would have limited application as to recruitment.
The recruitment is inclusive and covers all steps starting
from notifying vacancies. But the same would not hold good
for a person in service in connection with the affairs of
the Union, i.e., those aspiring for the posts of

Member/Yice~Chairman.
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) Section 14 {(c) talks of post appointment
grievances, -i.e., the service wmatters 1in relation to
conditions of service and a grisvances pertaining o
recruitment or non-appointment te the post of Member cannot
L

be trested as a saervice matter for want of any provision to

this regard under Section 14 of the a.T. act, 1985.

&4, Moreover, recruitment is an initial procsss

which may eventually lead to an appointment. These arse twa
L

concepts and are not  synonwingus. The Dlwinls!

separate

recruitment”  must not be understood Iin relation to &

ccompleted  appointment, as where the appointment is still

under consideration and is being processsed ultimately

lewading to appointment in service.

S5 Having regard to the aforesaid we haold that

the grievance of a person pertaining to  recruitment and

matter concerning recruitment sither on the post of rember

=y
o
=44

ar Yice-Chairman 1in C&T iz bevond the Jurisdiction, as
enwvisaged under Section 14 (c) of the Administrative

Tribunals aot, 1985

3

S . Howsver, we must regard the ratio laid down

sy the apex Court in L. Chandra kumar’s case (supra) whers

except dealing with ﬁh@ vires of the Parent act, this Court
has  been observed to be amenabls in so far as jurisdiction
toa  the ssrvice matters are concerned, but the issue
regarding amesnakility of a rMember Lo pre-appointment
disputs has  not  bean dealt with. pocardingly, tThe

aforesaid decision would be of no help to applicant.
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&7. In the result, for the foregoing reasons, we
hold that Members and vice~Chairmen of the Tribunal are
amenable to the jurisdiction of the Tribunal under Section
14 () pertaining to service matters in service in
connection with the affairs of the Union and also the
retired Members and VYice-Chairmen. This would not:,

however, apply 3o fTar as persons who have a grisvance

pertaining to recruitment and matter concerning recruitment

to the post of Member or Vice~Chairman are concerned. This
Tribunal has no jurisdiction to entertain their grievance
as  they do not have any service matter to agitate. They
aré at liberty to approach the appropriate forum for

redressal of their grievance in accordance with law.

&8, With +the TfTollowing observations 08 is

dismissed for want of jurisdiction. The same is  returned

back to applicant to pursue his remedy ore an

appropriate forum. HNo costs.

(\
< Koyt
{Shanker Raju)
Member (J)

*San.”



