IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH : NEW DELHI
DA No.1979/2002 Date of decision: 09.7.2002
Joginder & Others - Applicants
(By Advocates: Sh.. A.K.Sinha)
vVersus
Union of India & Others - ARespondents

(By Advocates: Sh. M.K.Bhardwaj, through Sh.A.K.Bhardwaj)

CORAM :.

Hon'ble Sh., Shanker Raju, Membef(J).

1. To be referred to the reporter or not? Yes
2> Whether it needs to be circulated to other

Benches of the Tribunal?

S Rajy
(Shanker Raju)
Member(J)
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Central Adminisrative Tribunal
Principal Bench

O 8. Mo 1979/2002
Hon’ble Shri ShankerlRaju, Member(J)

Mew Delhi, this the Cq+h:day of July, 2003
1. Joginder s/o Sh. Ramgati, SE~III
2. Parvinder s/o Hari Chand, Dir(MNorth)-
%, R.M.Mishra s/o Sh. R.S. Mishra mM0OS"s Office
4. Harish s/o Sh. Anand Lal DE(SE) Sac.
5. R.m.Mishra s/o B.M.Mishra SaARC Div.
&. Jaibir s/o Sh. Bhane Ramn IPe Div. -
7. arvind Kumar Tiwari s/o Sh. R.K.Tiwari-Dir (J&K)
%, aAshok Kumar s/0 Sh. Prabhu Hath Dir“(Fih)

9. HMohd. Talib s/o Sh. tohd. Shamim CR{SB)

10 . Naw Kumar Dewy s/0 Sh. S.C.Devy SE-~IIX
11.Vipin Rai sfo Sh. R.A. Rai OS0(PR)

17 . Ravinder HNath s/fo Sh. H.P.Randey JS{affr.)’s O0ffice

1%3.8atpal Singh Rawat s/¢ Sh. G.$.Rawat J$ (ED)’s Office
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14.Narender Singh sf0o Sh. Rail Singh LS. iPY~11)
15, ashwani Kumar s/o Sh. Xartar Singh R&M Sec.
L& Aashok Kumar Chauhan sfo Sh. Jiut Chavhan-Res.SeciPH)

17.Trilik Chand s/c Sh. Murari Lal ITEC Cell

L&, Pawan Kumar s/0 Sh. Raghubir Singh CR(SE)

192.Jagdish Prasad s/0 Sh. M.Prasad Esd
20.4anil Kumar s/0 Sh. Om Prakash ESQ
Z1.Vijay Kumar s/0 Sh. Nathi Ram ESC

FeMijay Kumar Pant s/o Sh. H..D.Pant Computer Cell(SE)

23.%uresh Kumar s/o Sh. Baru Ram DS Cell
24.8mt. Poongarhi . S0

5. ¥irender MNarawvan ME& Canteen

26 .Raj Kumar MEA Canteean -

27 .Ganesh s/0 Sh. Gapal ME& Canteen

IR Kama Singh s/0 Sh. mMadia MEA Cantesn



-
29 . .Madan Gopal Singh
a/o Sh. Dev Muni Sah MES Cantesn
30.Smt. Gesta Davi MEA Cantsaen

(A1l the applicants are working in the _
Ministry of External affairs(P.F.Section). &Applicants

By Advocate: Sh. A.K.Sinha)

y

4]

L. Union of India through

Z

W

The Secretary

Ministry of External affairs
Govh. of India

Hew Delhi.

The Under Secretary (P.E..)

Ministry of External affairs

Gowl. of Indis

Maew Dalhi. www Respondents

(Bv Advocate: Sh. M. Bhardwai, through Sh. a.k.
Bhardwai)

QRDER

By -sShri_Shanker Raju, HM(J):

tpplicants, who area working as Casual
Laboureaers, have sought regularisation with all

consequential benefits.

2. Applicants, 30 in number, after baing
sponsorsd  through Emplovment Exchange on the basis of
an  Interview and also a test, were selected for
engagement as casual labourers on 12.10.1994 and some
of  them in the vear 199% in the Ministry of External

affairs.

Z. In accordance with the-DoPT”s Scheme of
10.9.1993, as envisage, accord of temporary status to
casual labourers who had completed 206/240 days ahd
further regularisation, represented to the respondents

for consideration under the DoPT’s Scheme above .
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4. a3 nothing was heard from the raspondents,

applicants Ffiled DA 28%9/2000 wherein by an order dated

14.1%2.2000 on the agreement betwasn parties,
directions  have been  lssued to the respondents  to

consider the case of the applicants for grant of
temporary status in accordance with Scheme of DoPT of

10.9.1993% within a paricd of three months.

. By an  order dated 11.4.2001, aé the

i

applicants were engaged afiter 1.9.1993 and the Schame
has been declared as onetime measurs, rasspondents
rejected the c¢laim for grant of temporary status to

applicants, giving rise to the present 0A.

& Shri fA..K.8inha, learned counsel for thes
applicants contends that applicants were selected Tor
engagement on casual basis after sponsored through

Employment Exchangs, and were subjected to test and

interwview, and were being paild at a rate minimum of

the basic pay and DA as well as  annual allowances.
From January, 1998 onwards, their HRA, CCA and Bonus

have been stopped without any notice.

7. By referring toe the decision of Apex Court
in State of Harvana v. Piara Singh, 1992(2) ATC 403 a
presumption arises that there is a regular need faor
services on continuation of casual labourer for a
fairly long spell, i.e., 8 to 9 years 1in case of
spplicants.
5. Shri Sinha contends that this Tribunal in
Shri  Sarjuk Prasad & anr. wv. Union of India & éanr.,

Ofa  2129/1996¢, decided on 25.2.1997 held the DoPT’s
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Scheme dated L0.9.1993 as an ongoingAand directions
have been Issued to confer the applicants therein the
benafit of {the Scheme. The aforesaid decision was
carried before the STeTER Court and in CH
Nos . 504-505/1998 decided on 9.8.2000 Jdirections of the

Tribunal have been affirmed. Referring to the above,

At is stated that the decizion of the apex Court in

Union of India & Anr. v. FHohan Pal & anr., 2002(4)
Scale 216 is per incurium of the decision in  Sarjuk

78 pm e g oy o) Bz e
Frasad’ s casa.,

. Shri Sinha, Turther by referring to Para
11 of the decision in Mohan  Pal’s  case  supra,
contended  that the cazual labourers who had renhderad
sarvice  Tor more than one vear and were not  accorded
temporary  status pursuant to the direcktions of the
C@urty their cases have not been interfered as such
Tfor them the Schens iz not onetime measures and  thaey
areg excaeptions to the decision along with those on

whom temporary status has already been conferrad.

10. glternate argument of the applicant is
taking resort to order passed, in CP 160/2002 in 0A

289/2000 (Joginder & Others v. Union of India, on

J

i

1

72002 contending  that therein a right has  bsen

accarded to the applicants and in wiew of the DoPT's

il
=

Scheme  of 7.6.1988, having completed 204/240 days

jaX

two consecutive wears and on having baesn  sponsors
through  Emnplovment Exchange, applicants have a iright
to he regularised sgainst Group D7 posts and absorbed

accordingly.
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L. Shiti

“

nha states that rejection of the
request i arbitrary and discriminatory and thosse wha
weire  appointed In  the year 1995 have alresady been
accorded tamporary status.

1. On the other hand, respondents” counsel
Shri M.K.Bhardwa], through Sh. aA.K.Bhardwai, contends
that the Scheme of the DoOPT has been held to be  oneg
time measure. Accordingly, on consideration, as the
applicanfs have been found to be engaged only in  the
vear 1994, and were not in sngagement  on .lu9n19939

they are nobt amenable to the Scheme.

13, In so far as Sarjuk Prasad's case supra
i  concerned, 1t is contended that both the orders
having eqgual strength of Bench, the latter decision

pravalils.

1l4. By referring to the tohan Pal’s case
supra, it Is  contended fthat the Schame has besn
obzerved to be one Lime measure, with an exception to
those casual labourers who have been suo mobto accorded
temporary  status on the assumption of ongoling Schema,
their femporary status has been obserwved not  to be
stripped off. However, 1t is contended that on  a
literal coh&truction and interpretation of Para 11 of
the tiohan Pa1’$ case supira which is limited to ths
cases before the Apex Court sven in cases whers after
oraers by  the Court, temporary status have nolt  besen

given, thaeir cases werse not interfered at a dist

Q&

of  Time. However, it is stated that the Schemse which
has been obssrved ongoeling, shall relate back to its

promulgation i.e., 1.9.1993,
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15, Sh. Q,Knuﬁhardwaj referring teo Tthe

&

decision of a High Court of Dalhi in CWP MNo.ld448/200%
in Union of India & Ors. w. Shri rManod &  Snother,
decided on 10.5.2002, contended that the decision of
the Tribunal has been over turned, and being ongoing
$Ch@mé, the decision in Mohan Pal’s case suUprda Was

appliad,

1s. In s0 far as Para 11 of the Mohan Pal’s

case  supra is concerned, by referring toe the Review

-

dpplication No.$88&/2002 in  CWP  MNo.l4d47/2002 with
reference to PRara 11 of the Judgsment passed by the
Apex  Court in Mohan Pal’s case supra what has been
observed by the High Court in its order dated

26.7.2002 is that the only exception to the decision

53]

in Mohan Pal’s case supra iz  that those casual
labourars who had been granted temporary status  suo
moto  in terms of the Schems assuming that the Scheme
iz ongoing but it doss not envisage grant of temporary

status on the directions of the Tribunal.

17. In so far as Applicants’® alternate
argument of regulér?sation under the DoPT's  Schemes
dated 7.6.1988, it is contendsd that the applicants
being dally wagers, in contingent establishment, have
no  right to bs tegularisedn Hee relies  upon  the

on of the Qpéx Court in State of U.FP. & Ors.

e

dacis

W Ajay Kumar, JT 1997(3) SC 219 as well as State of
WP, % Others v. U.P. Madhwvamik Shiksha Parishad
Shramik Sangh % another, 199&(7) SCC Zd to

substantiate his contentions.
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18, However, it is stated that regularisation
wauld  depend  upon the availability of wacancies in
Group Y posts. It is alse stated that the

applicants are continuing dus to availability of work.

19, foplicants in thelr rejoinder have

reiterated their pleas taken in the Oa.

20. T have carefully consideresd the riwval
contentions of the parties and perused the material on
record.

21. Farlisr, the wiew taken by the Tribunal

in case of Sarjuk Prasad’s case supra as to the
spplicability of Schems, was that the Schens iz
ongoing and even if a casual worker completes, 206/240
davs  In &  year aftér 1.9.199% was to be conferred

temporary status.

22 The aforesalid decision was affirmed by
the apex Court in CLa Mo B0A~B05 /1998 on 9.8.2Z000.

regarding applicability of Schemg,

t4

Howewar, the issu

was  meticulously gone into by the éapex Court in Mohan

Pal’s case supra and in so far as, whether it is

ongoing or not, the fellowing observations hawve beaen

mads. n

"5 Clause 4 of the Schame Iis
VY clear that the confaemsnt of

“temporary’ status is to be given to the
casual labourers who were in  semplovmant
as on the date of commencemsnt of the

Schame . Some of the Central
administrative Tribunals took the wview
that this is an on-going Scheme and as

and when casual labourers conplete 240
dayvs of work in a wear or 206 days {in
case of offices observing 5 days a week), -
they are entitled to get “temporary’
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status. We do not think that clauss 4 of
the Scheme enwisages it as an  on-going
Scheme ., In order to acquire “temporary’
status, the casual lsboursr should have
beaen In  emplovment as on the date of
commencement of the Scheme and he should
have also rendered a continuous service
of  at least one wvear which means that he
should have been engaged for a period of
at least 240 days in a vear or 206 davs

in case of offices observing 5 davys &
weaelk ., From clause 4 of the Scheme, it
cloes not  appsar  to be a genairal
guide~lines to be applied for Tthe purpose
of giving “temporary’ status to all the -
casual workers, as and when they complete
one vaar’'s  continuous sarvicea. Of

coursea, it is up to the Union Government
to formulate any schems as and when it is
found necessary that the casual labourers
are to be given “temporary’ status and
later they are to be absorbed in  Group
"D posts.,”

-~

BE. Howswvear, while dealing with the
individual appeals, the following aobservations  have

hean made by the fApex Court in Para 11 of the rHohan

Pal’s case supra:

"1l. In Civil Appeals Nos. 3168,

3187, BL7Y, BF1F6-78, 316y of R00Z arising

out of SLP  (Ciwil) HNo.2224/2000, 3LP

(Ciwil) Ho . 4513024/2001, sip {(Ciwil)

Mo . 15632001, SLP (Civil)

, Mo.17174~17176,/2000, SLP (Civil)
o Ho.2151/2000, the respondents have bhean
given *remparary’ status, even though,

they did not spescifically Ffulfil the

N(/ condition in clause 4 of the Schame.
o Some of them were srgaged by thi
Department evan after the commancamant of
the Scheme. But these casual labourers
had also rendered service for more than
onea yvaar and  they werae  not giwen
*temporary” status pursuant to the
direstions issusd by the Court. We do

not propose to interfere with the same at
this distance of time. Howsewver, we make
it clear that the Scheme of 1.9.1993 is
not an ongoing Schems and the “Ltaemporary’
status can be conferred on the casual
labourers under  that Schaeme  only  on
fulfilling the conditions incorporated in
Clause 4 of the Schema, namely, They
should hawve been casual labourers in

a1 ovinent as  on  the date of the
commencemeant of the Schama and  thew

should have rendered continuous service
of at least one vear, l1.e., at least 240
. davas  in  a wear or 206 days (in case of
W offices hawing 5 davs a weesk). We also
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make 1t clear that those who have already
baen  given “temporary” status on  the
assumption that it is an ongoing Schems
shall not be stripped of the "temporary’
status pursuant to our decision.”

24. The contention putforth by the learned
counsal for applicants that at the time when
dirgctions have been issusd by this Court <N

14.12.2000, in respect of the applicants, for . accord
of temporary status, the decision of Sarijuk Prasad was
in vogue and according to it, being an ongning Scheme,
even 1if applicanf$ weirs gngaged in 1994, and were not
in  engagement on 1.9.1993, they are to be sccorded
tamporary status. fdoecording  to Shri Sinha‘ as the
later decision. in Mohan Pal’s case has not taken note
of  the case of Sarjuk Prasad supra, the same is per

incurium.

SR Thiez aforesaid plaa cannaot e
countenanced. Az a8 later decision in case of two

decisions, having equal strength of Judges, the later
ong shall prevall and has Lo be treated as precedent

under article 141 of the Constitution of India.

26, In sg far asz the issus regarding
prospective ruling is concerned, I  find that the
decision in tohan Pal’s case supra iz not a case of

prospective ruling. The issuea regarding WaS

0

interpretation as to applicability of Scheme and
having held that the same to be one-time measurse and
not ongoing and the casual labour has & condition
praecedent  for accord of temporary status that they

should have been  In  enmplowvinent on  the date of

V
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commencemant of the Scheme, i.e., L.2.1993, even after
conpleting 206/240 davs subsequently would not  be

amgnable to the Scheme.

e7 . Fara 11 of.the Judgement in Mohan Pal’s
case  supra, while dealing with the individual casss,
befors the Apoex Court, where some of them had been
given temporary sf&tus daspite not Fulfilling
conditions laid down in Clause-4 of the Scheme,  and

soma  of  them, who had baen  engaged ewven after

COmmeEn caemsnt of the Scheme, and are not given
temporary status, pursuance to the directions issuesd

before this Court, no orders have been rassed in their
cases dug to lapse of considerable time. In this
background, the apex Court made it clear that the

temporary status would be conferred only to those

casual labourasrs Wt Fulfilled the conditions
incorporated in Clause~4 of the Schems. The only

exception to the aforesaid is those casual labourers
who had been suo moto, on assumption that the Schame
is ongoing had already been conferred tamporary status

their status has not been stripped off.

28, The contention putforth by Shri  Sinha
that as the directions have been issued in the case of
the applicants to consider them for grant of tamporary
status and as  the respondents have rejscted their
claim, they are cover@d.under Para 11 of the Judgemsnt:
in Mohan Pal’s case supra and are in exception to the

ratio laid down therein.
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22, I do not coincide with the applicants and
this plea is liable to be out rightly rejected. The
observations made in Para 11 pertains to those who sou
mote  on  assumption of  ongeing Scheme, have been
granted temporary status. Casual workers who despite
directions of the Court for temporary status were nol
accorded the same, their CASEs ware also not
interfered with. In a way they have not bsen accorded
temporar? status as they were not in  engagement on
1.9.1992, no positive directions have been issusd to

confer them temporary status.

30. tpplving the aforesaid in the conspectus
of  the present case, whereas on  14.12.2000, only

consideration has been ordered for grant of temporary

5

status to the respondents subject toe the provisions of

DOPT s Scheme of 10.%9.19%93%. &3 the Schems has bean
interpretad in rMohan Pal’s cass  supra  and  the
eligibility for temporary status casual labourers in
engagemant on  1.9.1993, any casual labour engaged

later oh even if he campletes 206/240 davs cannot be

conferred temporary status. It is settled position of

law that if a provision is interpreted in the Scheme,

the same relates back to its inception.
)
E1. If an interpretation given to the

decision of the Apex Court in Mohan Pal’s case supra
as  to  exception to those in favour of whom Court’s
directions have been iassued, the same would rendser the
directions i@ﬁuéd and the ratic held as otiose and
nugatory. an observations in the peculiar facts and
circumstances of the case, as a settled position of

law, cannot be treated as precedent.
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E2. Moreovaer, interpretation which offends

very intent and purpoze of ensctment should b
avolided. The same analogy., applies to the decision in
Mohan Pal’s case supra. If an interpretation is to be
given as to the applicants, being an exception, the

WEY ratiq that the Scheme is not an ongoing oneg would

frustrate. I am supported in this wview by the
decision of Apex Court in P.Mirathilingam w. fNNava.

HMadar, 2001(%) SCC &73.

A3, Moreover, High Court of Delhi in RA 6886
in CWP MNo.1447/2002 in which a rescort had been made Lo
Para 11 of the Judgement in Mohan Pal’s case rejected
the contentimn with the obserwvation that the only
exception to  the one~time Scheme are those who had
been suo moto conferred temporary shtatus on  the
assumption of ongoing Scheme. The case of the
applicants is distinguishable as in their cases only
directions have besen issued to oconsider them for
accord of temporary status as per the DoPT's Scheme of

10.9.1993. None  of  them are eligible as not  iIn

angagement on 1.92.1993 for accord of temporary status.

34 . fs  regards the alternate claim of the
applicants, for regularisation under DoPT’s OM dated
T.6.1988 is concerned, the same is no more res-integra
in wisw of the Clause~10 of the Scheme of the 0DoPT
where the Ffurther engagement is to be governed by the
DoPT  Scheme of 7.6.1988. However, I find that as per
Qi igéued by the Government of India, Archeclogical

Survey of India, regularisation/ absorption of casual
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labourers against Group "D post is permissible under
DoPT s OM dated 7.6.1988 subject to nscessary relevant

eligibility consideration.

€2

Z5. The contention putforth by the lsarned

counsel of the respondents, Shri Bhardwa] and reliancs
to decision of the Apex Court, and the contention that
applicants are working in contingent establishment is
concerned, the same on the face of it is liabls to be
rejected as  the applicants had been working not &
contingant establishmaent but Q) 8 permanent
establishment, i.e., HMinistry of Ewxternal affairs.
Howewer, his contention that the regularisation would
depend upon awvailability of wvacancies in Group °D7,

cannat be deniead.

ES. I is also not disputed that the
applicants had worked for two consecutive wvears, for a

periocd of 206/240 days, and were sponsorad  through
Emplaovment FExchange, having fulfilled the criteria
they are amenable to the DoPT’s Scheme of 7.6.1988,

which is still in vogue.

E7. . In  the result, for the above reasons,
rejecting  the claim of the applicants for accord of
temnporary  status  and  further regularisation under
DoPT"s  Scheme of 10.%9.1993%, 0a is disposed of with a
direction to  the respondents o consider T
applicants for regularisation under DoPT’s Scheme of
T.6.1988  subject to their fulfilling the eligibility
criteria laid down and also to the asvailability of

vacancies in Group ‘D7 posts in accordance with law.

S &

(Shanker Raju)
Member(J)

Mo costs.



