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) CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
OA NO,1817/2002 with OA No.1813/2002
; New Delhi, this the 7th day of January, 2003
% Hon’ble Smt. Lakshmi Swaminathan, Vice Chairman(J)
; Hon’ble Shri V. Srikantan, Member(A)
i OA NG, 1817/2007
% Ex Ct Robin Singh
| FZ28, Gali No 2
} Khajuri Khas, thi1-34 _ Applicant
] (Shri Arun kardwaj, Advocate)
!
§ VErsus
J |
; Union of India, through
: 1. Commissioner of Police
| Police Hgrs.,IFP Estate, New Delhi
: 2. Joint Commis s1oner of Police
New Delhi Range .
: Police Hgrs, IP-Estate, New Delhi
1 Ay 3, Deputy Commissioner of Police
! Fast Distt., New Delhi Respondents
{3hri vimal Rathi, proxy for Smt. P,ot1ma Cupta,
Advaocate;
l OA NG.181S/2095////

J -Jagjeat Singh

| VPO Kiriani PO Jeneke

PG Harike Pattan :

Tha Tarn Taran, Ot.Amritsar, Punjab
{Shri Arun Bhardwaj, Advocats)

e
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R per

V8Ir&sus

Union of India, through
1. Commissioner of Police

Police Hgrs,,IP Estate, New Dslhi
4 ¥ 2, Joint Commissionsr of Police
! Naw Dslhi Range
5 Falice Hgrs. IP Estate, New Delhi
ki 3., Deputy Commissioner of Police
;% East Distt. New Delhi Respondents
i {Shri ¥Yimal Rathi, proxy for Smt. Protima Gupta,
’;‘ Advocate )
i ORDER(oral)
‘Jl Hon’ble 5Smt, Lakghmi Swaminathan, Vice Chairman (J)..
%
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f In the above two applications, the applicants have
| impugned the action and orders passed'bylthéirésddhdents.

oiemiasIng  them from service under the provisions of

1

Second Proviso to Clause B of Article 311 (2) aof the
XS,
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constitution., Vide order dated 27.6.2001., This order has
been upheld by the appellate authority by order dated

3.6.2002.

The main orders are common to both the OAs
namely OA No.1891/2002 and OA No.1871/2002. Learned
counsel for the parties have submitted that as the
relevant facts and issues raised 1in these OAs ars
similar, they may be dealt with together.

2. Noting the facts and circumstances of the case and

submissions made by the learned counsel for the parties,

these

two applications are disposed of by a common order.

-

3.  For the shri

sake of convenience, Arun

Bhardwaj,
1sarned counssal for applicant has referred to the- facts

in OA 1813/z002 filed by shri Jagjeet Singh. He has

taken mainly two grounds to assail the validity of ths

impugned dismissal orders, namely, (1) on the ground that

the could not have

respondents with the

dispensed

departmental ingquiry proceedings 1in the facts and

circumatances of the case under the second

proviso of

Article 311 (Z) (b) of the Constitution and (Z) that the

authority has relied on the preliminary inquiry

report in the impugned order dated 3.6.2002 which is not

in accordance with the Delhi Police (Punishment & Appsal)

Rules, 1980 (hersinafter referred to as 'Rules).

4, We have seen the reply filed by the respondents and
heard Shri Vvimal Rathi, learned proxy counsel for the
respondents. Learned proxy counsel has submitted that as
the Complainant - Shri Devrajan,

who is residing “far

away” that is at 7, Indira Colony, Ram Nagar, Kashi Pur,



(3) _

Uttar Pradesh, as such it was not possible to call him in
cass the disciplinary proceedings were held against the
applicant. Accordingly, he has submitted that there was
nothing wWirong in the respondents taking a decision that
it was not practical to hold the departmental inquiry
procesdings in the cass, while passing the penalty orders
of dﬁsmissa]I against the applicant. In the raply
affidavit, the respondents have submitted that “"the
ACPR/P.G. cel] had conducted an enquiry into the matter
on the orders of the Disciplinary Authority and submitted
a fact finding report.” Further they have submitted that
the appellate authority had gone through the appeal
preferred by the applicant, the brief facts and parawise
comments thereto, the other relevant records available on
£i1s and also heard him before rejecting the appeal by a
speaking order. Thus in the appellate authority’s order,
a refersnce has besn specifically made stating that he
has gone through the preliminary inquiry conducted by
Shri A.K. bLall, the then ACP/P.G. Cell East Distt. oOn
the complaint in the present case.

5. Learnsd counsel for applicant has relied on ths
judgement of the Hon'ble Supreme Court in the case of

Singasan Rabi_ Dass’s (AIR 1881 &C 1043) and also the

judgement of the Tribunal in the case of Ex.Constable

Radhey Shayam Vs. UOI and Others (OA 1066/2001) decidsed

on 14.12.2001, copy placed on record. He has praysed that
in case the application is allowsd, the case may Dbe

remitted to the respondents with a furthar direction to

pass any appropriate orders in the matter in accordance
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with law but has submitted that a specific order to start

disciplinary proceedings may not be appropriate.

G. We have carefully considered the submissions of the

learned counsel for the parties and perused the rscord.

7. We have perused the impugned orders passed by ths
disciplinary authority dated 27.6.2001 and the appellate
authority’s order 3.6.2002. The disciplinary authority
in his order has come to the conclusion that in the facts
and circumstances of the case, in his opinion it would
not be reasonably practicable to hold a departmental
inquiry against the delinquent officers i.e. applicants
in the aforesaid two applications, He has submitted the

reasons as follows:-—

..81nce it is certain that during the
engquiry/entire process of departmental proceedings,
the complainant and other witnesses would bs put
under constant Tear/dangser to their person by the
delingquent police officers and no body would come
forward to give a statement against them.
Considering the fact that the complainant is
residing in the far-flung area, it would be
extremely difficult for the complainant and the
witnhesses to muster snough courags and time again
the delinquant police officers. In cass the
Departmental Enquiry 18 initiated against ths
delinquent aofficers, it is certain that it would not
be easy to secure presance of the complainant from
time to time and as such kesping in view the above
mentiocned reasons, I feel totally satisfied that it
would not be rsasonably practicable to hold a DE
against the delinguent - (1) Constable Jagjit Singh,
5E85/E: and (2) Constabls Robin Singh, 640/E whaosa
act has Glearly indicated sarious criminal
propensity on their part.”

a. The above reasons have been referred to 1n thse
appellate authority’s order and there 1is a specific

afearence that the complainant was residing 1in a

far-filung aresa, 1i.e. in the State of Uttar Pradesh,
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while the incidant is stated to have Gcgurred at Gazipur
gorder, which comes between the territory of the National
Capital Territory of Delhi and the State of Uttar
Pradssh. He has, therefors, stated.that it would have
bheen axtremsly difficult for the complainant and the
witnesses to muster enough courage and Time to come
against the delinquent police officers. He has also
stated that it would not bs sasy to secure the Dpressncs
of the complainant from time to time which reasons have
also besn givenby the gisciplinary authority and guoted
and approved by the appellant authority in his order
dated 3.6.2002. The appellate authority has further
rsfarred to the fact that he has also gone through the
preliminary inguiry which was conducted by 8hri A.K.
Lall, the then ACP/P.G, cell East Distt., On the
complaint of Shri S. Devrajan r/o Indira Colony, Ram
Nagar, Kishi Pur (u.rP.) and found that the argumenis
extended by the appellants are not convincing in  thse

1ight of ths findings and thé evidence on rscord.

Q

3. Thers 1is no doubt that from a perusal of the
appel1éte authority’s order, the preliminary inquiry
which has been referred to as a fact finding inquiry hald
by Shri A.K. Lall, the then ACP/P.G. Cell East Distt.
sent by the respondents, has bean taken into account by
the appellate authority while arriving at his decision to
reject the appeal submitted by the applicant. This
procedure adopted by the appellate authérity is contrary

to Rule 15 (3) of the Rules and, therefore, the same 1s

not tenable.

10, Another ground taken by shri Arun Bhardwaj, learned

counsel is that 1in the last part of the order of the
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appellate authority, a reference has been made to the

(6)

effect that the applicants were directed to give any
svidence to prove their innhocence bsfore ths DCP or the
undersigned within 10 days. Such a procedure is also not
under the provisions of the Rules. The respondents ought
to have 1initiated departmental inguiry proceedings
against the applicants, in which case they could be given
a resasonable opportunity to praove their innocence which
procedurs  has not been followed in this case. The merse
direction to the applicants to give sevidence to prove
their iﬂnocehce before the disciplinary authority or the
appellate authority 1in the manner mentionsd 1in the
appellate authority’s order is contrary to the Rulss and
by adopting such a procedure the respondents cannot
absolve themselves from holding a regular departmental
ingquiry as provided under the Rules.

11, It s <clsar from the above, that both the
discipiinary authority and the appellate authority have
taken decisions to dispense with the disciplinary
proceadings under the Second Proviso to 311 (2) (b) of
the Constitution on the aforesaid facts. These facts can
nardly be stated to be sufficient grounds to dispense
with the statutory provisions for holding a departmental
inquiry  i.e. on  the ground tﬁat the complainant is
1iving 1n a very far off place which happens to bs in the
State of Uttar Pradsesh and the incident had also occurred
in the border area betwsen the Stats of U.P, and the
National Capital Territory of Delhi. In any case, there
i8 no evidence on record to show that thse respondents
have taken any steps to call the complainant or any other

witness. As such, the reasons given by the disciplinary
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authority that the complainant is residing at a far-flung
place and 1t would be extremely difficuit for the
complainant and the Witnesses to muster enough courags
and time against the delinguent police officers cannot be
acceptaed. This appears to be based only on conjectures
and surmises on the part of the respondents, There 1%

alsoc nothing to indicate from the documsnts on record

e\

that even an attempt had been made by the respondsnts to
call the complainant or any of the other witnesses, 8O
that the departmental inguiry can be held in accordance
with the statutory rulss. They have merely dispensed
with it on the basﬁs of conjectures and surmises that
witnesses would be in fear. and danger from thé de1ﬁnquent
police officers. This stand taken by a disciplined force
like the Delhi Folice/respondsnts cannot be sustained as
they themselves have the duty as protectors of the

public to uphold and enforce the law.

12, The Judgement of the Hon’ble Supreme Court in the

C

m

se of 5.R, Dass’s (supra) is fully applicable to the

.f:‘

il

cts of the present cass.

13, In the facts and circumstances of the cass and for

the reasons given above, both aforesaid OAs succead and

are allowed with the following directions: -

1) The impugned psenalty orders dated 27.6.2001 and

3.6.2002 passed by the respondents are quashed

and set aside;

i) ' Accordingly, the respondents shall reinstate

YS the applicants 1in service within two months from
2
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the date of receipt of a copy of this order with

all consequential benetits In accordance with law;

17171 ) Howeveir, 1 the facts and circumstances of

thae case, liberty 18 granted to tha respondents to

proceed in the matter, 1T s advised, in accordance

with law.

No order as Lo COsts.
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15, Let a copy of der be also placed 1in OA

16. Later 5hri 5.K. Gupta, learnad counsel for the

respondents has appeared.

SRy A S e - : |
(V. Srikantan) (Smt. Lakshmi swaminathan)
Member (A) vice Chairman (J)
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