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CENTRAL ADMINISTRATIVE - TRIBUNAL
PRINCIPAL BEMCH

O.A. NO.115/2003

i wilth /
b O.A. NO.2042/2002

New Delhi this the‘Q¢¢%~ day offgzzgﬂ,ZDDS.

HON"BLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN
HOM BLE SHRI V.K.MAJOTRA, MEMBER (A)

DA Mo, 115/2003

Jal Paul Singh Dahiva

/0 late Shri Singh Ram,

Aged 55 years

R/70 Managing Director s residence, _

The Kaithal Co-operative Sugar Mills Ltd.,

Kaithal, Harvana. .. Applicant
(By Shri G.D. Gupts, Sr.Advocate with Shri ALK,
Behera and Shri Kalyan Dutt, Advocates)

1. Union of India,
Through the Secretary,
Ministry of Persannel, Public Grievances
and Pensions,
Department. of Personnel & Trainming,
Noirth Block, New Delhi~]

z Unlon Public Serwvice Commission,
Thirough its Secretary,
Cholpur House, Shahjahan Road,
New Delhi~11.

3, Government of Harvana,

Thirough its Chief Secretary
Harvana Secretariat,
- Chandigarh '

s Respondents

(By Shri M.M. Sudan, Advocate Tor Union of India
Shri Surya Kant Sharma, Sr. Counsel with
Shri Sunder Khatri and Shri Neerai K. Jain,
Advocates for State of Harvana
Shri,ﬁ.K. Mishra, $r.. Counsel with Stri Anuj
Rajput, Counsel for the . UPSC) : »

Q.4:No,2042/72002

J.D. Naharwal, HCS
Son of Shri Sarupa ‘Ram,
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- R/o Flat No.109,
HOPE Aparﬁments,
Sector~15,"Part-I1, . )
Gurgaon, Har'yana ' ‘ coasApplicant

cant
(By Shri G.D. Gupta.Sr. Counsel with Shri $.0.
Raturi)
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1. Urnlon of India,
o Through the Secretary to
e Government of India,
% Ministry of Fersonnel,Public Grievances
Y .

and Pensions,
Department of Personnel & Training,
New Delhi :

Union Public Serwvice Commission,
Dholpur House, Shahiahan Road,
New Delhi through its Secretary

3. State of Harvana :
i through Chief Secretary to
Government of Haryana
Chandigarh

—1’5‘__&

by Shri Yudhvir Singh Khyalia, HCS
(Under suspension)
C/o Chief Secretary to
Govt. of Harvana,

j Chandigarh
k ‘ 5, Smt. Neelam P, Kasni, IAS
ﬁi Addl. Deputy Commissioner, :
: k Ambala, Harvana .« Respondents
i \\J (By Shri M.M. Sudan, Advocate for Union of India
s -

Shrl Surva Kant Sharma, Sr. Counsel with
Shri Sunder Khatri and Shri Neerasj K.Jain,
. Advocates for State of Harvana :
i Shri M.K, Bhardwaij, proxy for Shri 4.k,
'i Bhardway, Counsel for the UrSsc

; Shri Romesh Gautam, Advocate Tor private
'y ' ‘ respondents)

N ' Q.R D E R

i ' Justice V.S.Aggarwal : —

S,

In exercise of powers conferred by subJSection
(1) to Section 3 of the ALl India Services Act,
1951, the fCentral Government after consultation

with the Goyérnmeht of States had framed the Indian
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Administrative Service . (Recruitment) Rules,
1954. {(for short, "the Recrultment Rules of 19%4")
Under Rule 4 of the abovesald Rules, recruitment to
the-Indian Administrative Service has to he made by

the followiqg methods: -

(a) by a competitive examination

(b) by promotion of a substantive member
, of a State Civil Service
! } )
{‘ (c) by: ' selection, in speclal cases Trom
i ' among persons, who hold in @
ﬂ 4 subhstantive capacity gazetted posts in

conhection with the affairs of a State
and who are not members of a State
Civil Service.

1

|

! Z. The present dispute partains to the
i contraversy arising out of the purported selection
% of persons who are alleged to be holding in
t substantive capacity, gazetted posts in connectilon
with the affairs §f a State and who are not members

of a State Civil Service,. Rule 8 of the

—I-E’AZ

Recrultment Rules of 1954 reads as under:-

"8. Recruitment by promotion ot
selection for appointment to State and Joint
Cadre:- (1) The Central Government may, on
the recommendations of the State Government
concerned and in consultation with ~the
Commission and in accordance with such
regulations as the Central Government may,
after consultation wWith the State
Governments and the Commission, Trom time
to time., make, recruit to  the Service
persons by bpromotion from amongst the
[substantivel]l members of a State Civil
Service.

8(2) The Central Government may, 1in
special circumstances “and on - the
recommendation of the State Gowvernment
concerned and in consultation with . the
Commission and in accordance with such
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regulations as the Central Government may,
after consultation with the State Government
and the Commission, Trom time to time, make,
recruit to the Service any person of
outstanding ability and merit serving in
connection with the affairs of the State who
15  not a member of the State Civil Service
of that State [but who holds a gazetted post
in @ substantive capacityl.

8(3)(a). Where a vacancy occurs in a
‘State Cadre which 1s to he Tilled under the
provision of this rule, the vacancy shall be
filled up by promotion of a member of the
State Civil Service or, as the case may be,

by selection of any other officer serving in
conhection with the affairs of that State.

{b) Where a vacancy occurs Iin a Joint
Cadre which fs to be filled under the
provision of this rule, the wvacancy shall,
subiject to any agreement in this behalf, be
fillet by promotion of a member of the State
Civil Service of “any of the  States
constituting the group of as the case may
be, by ,selection of any other officer
serving w in  connection with the affairs of
any such. State(s)."

Under sub-rule (2) to Rule 8 of the abovesaid
Rules, the Central Government  in special
circumstances on  the recommendation of the State
Government%hin consultation with the Commission and

in aooord%aoe with the . regulations can make
reoruitmen%ﬂ to the Indian-@dministrétive Service.
The rule further provides that thé person concerned
should be of outstanding ability and merit serving
in  connection with the affairs of the State who is
not. & member of the State Civil Service 'but who

holds a gazetted post in a substantive capacity.

-

3. Vide notification of 27.9.1996 issued hy
the Government of India (Ministry of Personnel,

Public Grievances & Pensions), the cadre strength

Aahy <
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pertaining to the State of Haryana had been fixed.
In terms of Rule & of the Recrultment Rules of
1954, 64 posts have bheen reserved to,be‘fille& uo
by promotion on basis of selection already referrad

to above.

4, The Indian Administrative  Service
(Appointﬁent by Promotion) Regulations, 1985, {(for
short, “the Regulations of 1955) have been framed
and therein the expression "year” has been defined
ro mean the period commencing on the first day of
January and ending 31st day of December of the same
vear . Rule 5 of the Regulatlons of 1955 refers to
the npreparation of a 1ist of suitable officers

pertaining to State Civil Services and reads:-

"5, preparation of 1ist of suitable

officers. (1) Each Committee shall

ordinarily meet every year and prepare =a
1ist of such members of the State Civil
service as are held by them to be suitable
for promotion to the Service. The number of
members . of ' the State Civil Service to be
included in the list shall be determinsd by
the Céntral Government in consultation with
the State govt. concerned, and shall not
excead the number of substantive vacancies
as on the first day of January of the vyear
in which the meeting is held, in the post
available Tfor them under Rule 9 of the
Recruitment rules, The date and venue of
the meeting of the Commlittee to make the
selection  shall' be determined - by the
Comm1$§ion. '

Provided  that no meeting of  the
Committee shall be held, and no list for the
year ‘in question shall be prepared when,

5(1)(a) there are no substantive
vacancies as on the first day of January of

ﬁ“@//’////é?
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the vyear in the posts available.,for the
members of the State civil Service under
Rule 9 of Recruitment rules:

5(1)40b) the Central Govt. in
oonsultation. Wwith the State Govt. decides
that no recrultment shall be made during the
year to ‘the substantive vacancies as on the
first day of =~ Janudary of the year in- the
posts available for the members of the State
Civil Service under Rule 9 or the
Recruitment Rules:

provided further there where no meeting
of the Committee could e held during & year
for  any reason other  than the provided for
in the first oprovilso, as and when thea
Committee meets anain, the select list shall
be prepared separately for each vear during
which committee could not meet, as on the -
31st December of each year.

Explanation: In case of Joint cadres,
a separate select list shall be prepared in
respect of each State Civil Service, the
size of each select list being determined 1n
the manner indicated above.

5(7) The Committee shall consider for
inclusion to the said list, the cases of
members of the state Civil Services in the
order of a seniority in that service of a
number which is equal to three times the
number referred in sub-regulation (1).

provided that such restriction shall
not apply 1in respect of a State where the
total number of eligible officers is less
than three times the maximum permissible
sizve of select list and in such a case the
committee shall consider all the ‘eligible
officers:

provided further that in computing the
number for inclusion 1in the fleld of
consideration,  the number of officers
referred to in sub-regulation (3) shall be
excluded.

Provided also that the committee shall
not consider the case of a number of a State
civil ‘Service offiers unless, on the first
day of January of the vear. for which the
select ! list is prepared, he is substantive
in the State Civil Services and has
completed not less than. elght vears of
continuous service (whether officilating. or
substantive) in the post of Deputy Collector
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or in any post or posts declared eguivalent
thereto by the State Government.

5¢(3) The Committee shall not consider

_the cases of the members of the State civil

service Wwho have attained the ade of 54
years On the first day of January of the
year for which the select list 1is prepared.

provided that @& member of the GState

civil S$ervice whose name appeared 1n the

‘select 1list in-force immediately hefore the

date of the meeting of the Committee shall
he considered for inclusion in the fTresh
list to pe- prepared by the committee even i
he has in the meanwhile attained the age of
R4 vears. o

provided further that a member of the
state Civil Service who has attained the age
of 54 years on the first day of January of
the vear for which select list is prepared

shall be considered by the Committee, 1f he

was eligible for consideration on the first
day of the January of the vyear or of any of
the vyears immediately preceding the year in
which sucéh meeting 1S held but could not be
considered as no meeting of the committee
was held during such preceding vear under
item(6) of the proviso to sub~regulation(1).

5, (3A) The committee shall not consider
the ocase of such member of the State Ciwvil
Service who nad been included in &n earlier
select list and:

(a) had expressed his unwillingness for
appointment to the State under regulation 9:

provided that he shall be considered
Ffor inclusion in the select list, if before
the commencement of the year, he applies in
writing, to the State Government expressing
his willingness to be considered for
appointment to the service.

(b) was not appointed to the service by
the Central Government under regulation 10.

5{4) The Selection commnittee shall
classify the eligible officers as
:Outstanding’, “Very Good’, TGood’ and

unfit’ as the case may he,  on an overall
relative - assessment of their Service
records. , o

5(5) The list shall be prepared by
including the required number of names first
from amongst the officers finally classified
as ~outstanding then from amongst those
similarly classified as Very Good” and
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thereatter Trom amongst those similarly
classified as “Good  and the order_ of names
inter-se within each category shall be 1in
the order of their senilority in the State
Civil Service. '

Provided that the name of an officer so
included in the list shall be treated as .

provisional, if the State Government,
withholds the integrity certificate in
respect of such an officer or any

proceedings, departmental or criminal, are
pencding against him or anything adverse
"against him which renders him unsuitable for
appointment to the service has come to the
notice of the State Government.

Provided further that while preparing
year wlse select lists for more than one
vear pursuant to the second proviso to
sub~-regulation 1, the officer included
provisionally in any of the select list so
pnrepared, shall be considered for inclusion
in the select list of subseqguent - vear in
addition to the normal consideration zone
and in case he 1s found fit for inclusion in
the suitability List for that vear on a
provisional basis, such inclusion shall bhe
in addition to the normal size of the select
list determined by the Central Gowvt. for
such vear.

Explanation: 1. The proceedings shall
be treated as pending only if a charge-sheet
has actually been issued to the officer or
filed in a court, as the case may be.

Explanation: II  The adverse thing
which came to the notice of the State
Government rendering him unsuitable for
appointment to the service shall be treated
as . having come to the notice of the State
only if'/the details of the same have been
‘communicated to the Central Govt. and the
Central Govt. 1is satisfied that the detalls
furnished by the State Govt. have & bearing
on the suitability of the officer and
investigation thereof is essential.”

[

5. At this stage, it is relevant to mention

that in exercise of powers confTerred by Section &

of the All India Services Act, 1951 and in

pursuance of sub-rule (2) of  Rule 8 of the

Recruitment Rules of 1954, the Indian

Administrative Service (Appointment by  Selection)



Eegulations, 1997 (for <hort, "the Regulations of
1997") have been ffamed, The Indian Administratlive
service (Appointment by selection) Regulations,.
1956 havégfbeen superseded. It specifically
prescribes - that the words and.expressions used in
the Regulatidna of 1997 and not defined but defined

in the Recrultment Rules of 1954 and the

193]

Regulations of 1955 shall have the meanings

respectively assigned to them in those Rules arrd

Regulations. Under Regulation & of the Regulations

¥/ of 1897, the Central Government shall in

consultation with the State Government determine

| the number of vacanclies Tor which recrulitment may
he made under these regulations. It specifically
prescribes that the number of vacancies have not to

exceed the number of substantive vacancles as on

the Tirst day of January of the vear in which the

i meeting of the Committee to make the selection 1

73]

held. Regulatién 4 of the Regulations of 1997

a0s as | e
~ reads as under

dit - '

¢ "4, State. Government to send proposals
for consideration of the committee:- (1) The
State Government shall consider the case of
a person nhot belonging to the State Ciwil
Service. but serving in connection with the
affair$ of the State who,

T

{1 P (1)
ability

is  of outstanding merit and
and s ,

Co | (11) holds a Gazetted post in &
_ substantive capacity; and

(1iii) has completed not less than 8

years of continuous Service under the State
Government on the First day of January of

N ——2




L S e

SV v

ey

the year in which his case . 1s being
considered in any post which has been
declared eguivalent to the post of Deputy
Collector in the State Ccivil Service and
propose ‘the person for consideration of the
Committee. The number of persons proposed
for consideration of the committee shall not
exceed .five times the number of wacancies
propogedfto he filled during the vesar.

[
Provided that the State Government
shall not consider the case of a person Who
has attained the age of 54 vyears on the
first day of January of the year 1in which
the decision is taken to propose the names
for the consideration of the committee:
provided also that the State Government
=hall not consider the case of & person wWho,
having been included in an earlier Select
List, has not been appointed by the Central
Government in accordance with the provisions
of regulation 9 of these regulations.”
Ferusal of the same clearly shows that a departure
has been made in case of a person not belonging to
the State Civil Serwice hut serving in connection
with the affairs of the State. His case can be
considered (i) if he is of outstanding merit and
ability and (ii) holds a ogazetted post in &
substantive capacity (1ii) has completed not 1less
tharn 8 vears of continuous service under the State
Government on the Ffirst day of January of the vear

in which his case 1s being considered in any post

which has been declared equivalent to the post of

Deputy' Collector in the State Civil Service. The
provisos pertaining to the age etc. are not
relevant for the purpose of the present

controversy.

6. fRegulétion 5 of the Regulations of 1997

l

further Prescribes that the Committee has to meet
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every vear to consider the proposal of the State

‘Government under Regulation 4 and recommaend the

‘names  of the persons not exceeding the number of

vacancies to be filled under Regulation. 3 for
appointment to the Service in accordance with their
service record and personal intefview. The proviso
to Regulatién 5 is of importance in the controversy

before us and reads as under : -

"Provided that no meeting of the
committee shall be held and no list for the
Year in guestion shall be brepared, when

(a); There are no substantive vacancles
as on the first day of January of the year
in the 4posts available for recruitment of
persons funder sub-rule (2) to rule 8 read
with proviso to sub-rule (1) to rule 9 of
the recruitment rules; or

(bh) The Central Government in
consultation with the State Government
decides that no recruitment shall be made
during the vear to the substantive vacancies
&5 on the first day of January of the year
in the posts available for Fecruitment under
sub-rules (2) of rule 8§ read with proviso to
sub-rule (1) to rule 9 of the recruitment
rules: or

(c) The Commission, either on its Owh
or on a proposal made by the Central
Government or the State Government,
considers that it is not practicable to hold
a meeting of the Committee during the vear,
in the facts and circumstances of each case,

Explanation:- In case of Joint Cadres,
a separate select list shall be prepared in
respect  of each constituent having a State
Civil Service. :

Consultation with the Commission:— The
recommendations of the committee made under
regulation 5 "shall pe placed before the
state Government concerned which shall

forward the same to the commission for
approval along with. :

" %) The confidential records of the
officer concerned: and :

Ay —
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il) .The observation, if any, of the
state government and the recommendation . of
the committee.

Z. The State Government, shall also
forward the recommendations of the Committes
and its observations, if any, to the Centrg}
Government. " The Central Govt, shall
forward thelr observations. if any, on the
recommendations of the Committee, to the
Commission.”

7. It is the aforesald rules which reqguire
consideration in the Pacts of the two original
applications namely, 0A No.20472/2002 and OA
No.115/2003 which we propose to decide by this

common order.

é. In 0A No.z042/2D002, the applicant
(J.D.Naharwal) seeks quashing of the decision to
fill up two vaoancies of the Indian Administrative
Service (ﬂéryana) caQre' from amongst noh~8tate
Civil Service Officers during the vear 2001 and the
decision to carry forward the two vacancies of 2001
to  the year of 2002. He seeks a Further direction
to include all the four vacancies in the the year
2001 for ééyeparation of select list of 2001 For
appointmenﬁjto the Indian Administrative Service by
promotion ‘from amongst the eligible State ©Civil
Service Officefs and to hold a review Departmental
Promotion LCommittee meeting to'4 consider, fhe
applicant along with other eligible State Civil

Service officers.

a, Applicant { J.D.Naharwal) is a member of

the State Civil Service and had,joined the State

hg €



Civil Serwvice of  Harvana {(Executive Branch) in

September 1983, He 1is also an aspirant to pe

My
7
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hnd
2

included in the Indian Administrative Service from

T
R

the quota of the State Civil Service, According to
the applicant, there welre four vacancies that had
arisen in the vyear 720071, Two vacancies were
oonsideredl to be filled up from the State Civil
Service officers and two from non~-State Civil
Service officers, The Union Public Service
Commission in aooordanceAwith Regulation 5 (1) ()

of the Regulations of 1997 had declared that 5t was

not practicable to hold a meeting of the Committee
during the year in the facts and clrcumstances of
, that case and after suohba‘declaration had been
3 C lssued. the two vacancies~meant for non-State civil
Service Officers should revert to the State Civil

3 Service and, therefore, & review Departmental
' . Promotion Committee meeting in this regard should
be held. He further urdges that all tpis Was

o \\J tallor-made arrangement to take specified non-State
J Civil Service officers and otherwise also the order
i - lssued on ﬁ4.12.2001 whereby certain officers who
t Were i tﬁé non-State Civil Service cadre had heen
equated to the post of Deputy Collector does not
meet the provisions of law and the rules and also
the declsvon of the Supreme Court, It is on these
broad faots~ that the reliefs alrcady referred to

above are b@lng claimed,




.
10,  In OA No,1l5/2093wfiled\by Shri Jai Paul
Singh'Dahiya; the facts are somewhat similar. Shri
ngai Paul Singh Dahlva is also-a member of the State
Civil Seﬁvice. His grievance Deftains to the
meeting Q£:the selection committee for considering
'noantétéﬁECivil.Service officers forApromotion by
selectionitg the Indian Administrative Service held
on 9.1,2002. Hé §1so-seek3,that vacancles meant to
be Tilled by non-State Civil Service Officers
cannot be 'cafried fdrward to subsequent vears if
the meeting of the Departmental Promotion Committee
was not held during the vear of the vacancy. In
idén#ical terms, he seeks that the decision in this
regard should be set aside and thé applicant should
also be considered for promotion to the Indlan
Administrative(Servioé.

11, Like Shri J.D.Naharwal, his grievance
pertains on almost on same Tacts for the subsequent
years because he contends that no meeting of the
selection committee was held Tor promotion of
non-State Civil Service officers for the vear 2002
and élso the orders issued by wvirtue of which
certuln posts of non-State Civil Service have been
equated with thatAvofM“then,DemutyAAColleotor is

invalid. Other facts need not be repeated herein.
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12. Both the applications have been contested
by all the respondents,

18. On behalf of the applicants, it had been
urged that the orders so passed whereby certain
posts of non-State Civil Service officers have been
equated with the nost of Deputy Collector are
Invalid and, therefore, they require to be set
aside, In this regard,. reliance was being placed
on & decision of the Supreme Court in the case of
T.5ham Bhat v, Union of India_and another, 1994(4)
SLR 5358, The controversy in the Case of T, Sham
Bhat was p@rtéining to selection of non-State Ciwvil
Service Cﬁﬁ%s«I officers to the Indian

i)
Administratiqg, Service. The Supreme Court had
concluded that the order nassed eduating the
service was invalid and Regulation 2 of the Indian
Administrative Service Second Amencdment Regulations
which classified non-State Civil Service Class-I
officers and non-State Civil Service Class~1I7T
officers belonging to one class of non-State Ciwvil
Service was not valid., The Findings of the Supreme
Court ultimately waera: -
"No doubt, doing of such & thing by the
Central Government appears  to have bean
attempted, although later on, fOrtunately,
glven up obviously realising that such
thing, 3F done, could have the effect of
demoralizing Class-1I Officers in State Civi]
Service, “since  the same . was bound te go
against the accepted notions that it is only
senior State Civil Service Officers who
could be considered for appointment to

Indian Administrative Service and nhot
officers in the lower rung, Hence, the

A=
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clagsification of officers brought .about by
Regulation 2 of the IAS  Second Amendment
Regulations, is ex-facie, arbitrary,
Unreasonable and discriminatory and violates
Articles 14 and 16 of the Constitution.
Again Rule 6 of the IAS Recruitment Rules,
when by making it clear that initial
appointments to be made to Indian
Administrative Service from both officers of
State Civil Service and non-State Civil
Service on senior time scale of pay and not
junior time scale of pay on which persons
directly recruited for that service would be
appointed, demonstrates uneguivocally that
Class I officers, in State Civi) Service and
in non-State Civil Service already in senionr
scales of pay or in closer scales of pay and
not Class-II officers in State Civil Service
and  in non-State Civil Service, drawing
salaries falling helow Junior scales of pay,
classification done under Regulation 2 of
&{’ the TAS Second Amendment Regulations to
- brovide eligibility to hon-State Civil
Service Class IT officers cannot but he
arbitrary and Unreasonable, as would attract
the inhibition of Articles 14 and 16 of the
Constitution," :

It is clear that the decision in the case of T.Sham
Bhat (supra) was confiried to the peculiar
oircumstanoes:therein. The classification had bheen

o

held to be Unreasonable and disoriminatory.

M. It is not so in the present case,

-

15, Ih” the case of J.D.Naharwal, the
Government of;Haryana had passed an order and the

© Ultimate part of the same resds: -

"2, In fulfilment of the Fequirements
of the above provisions and also in order to
meet the eligibility conditions wWith regard
to  the recommendations made in Frespect of
the Non-Scs officers, in exercise of the

T poWwer conferred by sub-regulation (1i1) of
N Regulation 4(1) of the Tndian Administrative
. Service (Appointment by Selection)
Regulations,‘ 1997, the following posts  are
hereby declared equivalent to the post of
Deputy Collector inp State Service for the
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limited purpose as specified in Regulation
ibid:i- L S e '
(1) District Food % Supplies
Controllers.

{(ii) District Revenue officers.
(11i) Excise & Taxation Officers,

(iv) General Manager, District
Industries Centres,

(v) Executive Engineers of all the
three Public Works Department (B&R
Branch, 1Irrigation Branch, Public
Health Branch),

{(vi) Executive Erngineer {(Panchavati
Raj Department)_

(vii) District Town Flanners
(viii) Senior Architects and

(ix) Other such posts which carry
Senior Scale of HCS  which is
Rs.10000~325%~15900 in the State.
However, these shall exclude
officers from (1) State Police
Service (2) State Forest Service
(3) Judicial Service (1) All
Boards/Corporations and other
autonomous bodies which are not

under the definition of Governmpent
Departmernts, " '

the case of Jai Paul Singh Dahiva, a similar
order had been passed on 9.4.2002, the operative

part of which reads:-

"z, In fulfilment of the requirements
of the above provision and also in order to
meet the eligibility conditions with regard
to  the recommendations made in respect of
the HNon-State civil Service Officers and in
exercise of the powers conferred by clause
(11i) of sub~-regulation(i) of Regulation ¢
of  the Indian Administrative  Service
(Appointment by Selection) Regulation 1997
and in supersession of_Haryana;_Government,
Service Department order dated . the 14th
December, 2001 published = in Haryana
Government Gazette Extraordinary dated the
T4th December, . 20001, _ . the  Governor of
Haryana hereby declares all such posts in
the State Which carry atleast senior  scale

A
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of HCS i.e. Rs.10000-325-13900 (pre-revised
scale of .. Rs.3000-100-3500-125-4500)
equivalent to the post of Deputy Collector
in the State Civil Service for the 1imited
purpose “as specified in Regulation 1ibid.
However, these shall exclude officers from:-
i) State Police Service
11) State Forest Service
111) Harvana Civil Service(Judicial Branch)
iv) And all Boards Corporations and other
1autonomous bodies which are not covered
Sin the definition of Government Depar t-
‘ments. "
We have alFeady referred to the relevant rules on
the subject. Vide notification of 31.12.1937, the
Regulations of 1987 were Tramed wherehy the
non-State Civil Service officers can be considered
who are serving in connection with the affairs of
the State who are of outstanding merit and ability
and hold gazetted posts in a substantive capacity
and had completed not less than 8 years of
continuous service under the Stéte Government on
the first day of January of the vear in which their
cases are being considered in any post which had
been declared equivalent to the post of Deputy
Collector in the State Civil Service. These are
the basic requirements in this regard. So far' as
eguation of the posts is concerned, the same has to
be considered in terms of the Regulation of 1997,
In normal circumstances uﬁless.the equation of the
posts so made is totally arbitrary, unconscionable,
mala  fide or for any other reason smacks of

unfairness, this Tribunal would not be competent to

interfere. Otherwise, it would be within the
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domain of the State Government to consider the
relevant requirement of the regulations to declare
certalin posts equivalent to the post of Deputy
Collector - of the State for the purpose referred to
above. If certain posts have been considered more
so  when fthey are equivalent in the scale of the
State Civil Service to Deputy Collector then in the
absence of it,being so shown that they suffer from
the wvice referred to above, it will not be
appropriatefgfor this Tribunal to interfere. For
this reason, ‘the said contention which was put

forward with great vehemence must be rejected.

16. Ihe main argqument as already'referred to
above in thig:regard was in terms that for the vear
in which théfSelections had to be made, the process
of selection for non-State Civil Service officers
had not been effected and, therefore, the post

should be reverted back to the State Civil Service

cadre,

17. We have already referred to ahove that
the term "year” means the period commencing on the
first day of January and ehding on the 31st
December of the same year. _The Regulations of 1955
prescribe that no meeting of the Commititee shall be
held and no list for the year_ﬁhall be prepared if
substaqtive vacancies do not exist or the Central

Government in consultation with  the State



Government décides that no recruitment shall be
made during the year to the substantive vacancies.
But it is mandatory that the select has to be
prepared separatelQ for each year from the date the
Committee could not meet as on the 31st December of
each vyear, To this extent, there is little
controversy. The Supreme Court in thé' case of
P.M.Bayas V. Unién bf India and ors., (1993) 3 scc
319 was considering the Recruitment Rules of 1954
particularly the expression "in special cases from
among  persons” in Rule 4(1)(¢c) of the said Rules
and  the expression "in special clrcumstances” in
Rule 8(2). of the said Rules. The relevant rules

were interpreted and it was held:e-

"9, We may examine the scheme of the
Rules and' Regulations. Rule 4¢1) of the
Rules provides four sources of  recruitment
to the IAS., The competitive examination and
by promotion of substantive members of the
State Civil Service are the two main sources
of recruitment. Rule  4(1){(c) provides
recrultment to IAS "by selection, in special
cases  from among persons, who hold in a
substantive capacity garzetted posts in
connection with the affairs of a State and
who are not members of the State Civil
Service", "In  special cases from among
persons” means. the selection as special
cases  ofi, the persons who have established
their outstanding merit and ability while
serving the State. Members of the State
Civil Service who are not ‘outstanding’ but
are  only- “good’ and ‘very good”  are also
eligible to be considered For appointment to
IAS  but under Rule 8(2). of the Rules, it is
only an  ‘outstanding’ officer who is
eligible, It is the outstanding merit and
ability which makes bhim a “special case’ in
terms  of Rule 8(2) of the Rules. Rule 8(2)
of the Rules read with Regulation 3 of the
Regulations lavs down the procedure for
making the special selection prowvided under
Rule 4(1) of the Rules. The Central
Governmenté being the appolnting authority

Ashg "2
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to the TIAS, has to be ‘finally satisfied

cabout the existence of the "special
circumstances” as a condition precedent for
making special recruitment, The “special
circumstapces” are to be spelled out from
Rule 8(2z). of the Rules read with Regulation
3 of the Regulations. Rule 8(2) which talks
ofF "outstanding ability and merit" when read
with Regulation 3(1) and 3(4~A) of the
Regulations makes it clear that the "special
circumstances” required to bhe seen are 1)
the existence of officers With 12 vears of
continuous service in & gazetted post under
the State Government - other than State
Civil Officers - who are of outstanding
merit and ability and (13) the satisfaction
of the State Government that, in public
interest, i1t is necessary to consider suckh
officers for promotion to the IAS, "

8. similarly in the case of Union of India &
Ors. V. Vipinchandra Hiralal Shah, JT 19896 (9)
S.C.686, the controversy was about the failure of
the selection committee to meet during a particular
vear  to  prepare the select list for promotion to
the Indian Administrative Service, The Supreme
Court held that if for any reason the selection
committee is not ablé to meet during a particular
7ear, the committee when 1t meets next, should
while makindg the selection, pPrepare a separate list
for each year keeping in  view the number of
vacancies in  that year, In paragraph fTa the

Findings returned were: ~

1. It must, therefore, be held that
in wview of the provisions contained in
Regulation. S5, unless there is a good reason
Tor not doing so, the Selection Committee is
reguired to meet every vear for the purpose
of making the selection from amongst State
Civil Service officers who fulfil the
oonditions.aregarding eligibility on the -

“first day of the January of the year in
which the committee meets and fall within
the zone of consideration as prescribed in
clause (2)! of Regulation 5. The failure on
the part of the Selection Committee to meet
during a pbarticular year would not dispense
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with the requirement of preparing the Select
List  for that vear. If for any reason the
selection  Committee is not able -to meet
during a particular yvear, the Committee when
it meets next, should, while making the
selection, prepare a separate list for each
year keeping in view the number of vacancies
in  that . vear after considering the State
Civil service officers who were eligible and
fall within the zone of consideration for
selection in that vear."

19.  From the aforesaid decisions, it is Clear
that the clubbing of vacancies per vear is not

permissible.: As a general rule, the promotion to

the Indian'ﬁAdministrative Service has to be macde
.l
from the ‘S%ate Civil Service officers and the
persons npt' belongihg to the State Civil Service
come  as an exception, They can only be taken'into
service as per their Fixed quota bhut subject to
their satisfying the necessary norms which we have
already referred to  ahove and reguire no

repetition.

20. The Regulations of 1997 explicitly deals
with this controversy, At the risk of repetition,
we mention that term ‘vear" means the period
commencing on the First day of Janusry and ending
on  31st December of the same vear. Rule 4 of the
Regulations of 1997 specifically deals With the
cases  of persons not belbnging to the State Ciwvil
Service buﬁ serving in connection with the affairs

of the State.

21. Regulation 5 refers to the preparation of

a list of suitable officers by the committee,
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Necessarily, the selection_of sultable officers has
to be made and meeting held for the vyear 1in
guestion but an important aspect of the same 1is
that no meeting of the committee has to be held and
no list of any non-State Civil Service offilcers is
to be pkepared if . there are no. substantive
vacancies and the Commission declares that 1t 1z
not practiecable to hold a meeting of the committee
during thaﬁ vear. This declaration of the WUnion

Public Ser@ioe Commission is a very important act

i,

because onoé such a declaration 1is 1issued, no
meeting should be held to fill up the vacancies
from the non-State Civil Service officers. In the
case of J.D.Naharwal, our attention has been drawn
towards ané?yder issued by the Union Public Service

dated 9.1.2002 which reads:-

"I am directed to refer to the subject
mentioned above and to say that a proposal
for convening the Selection Committee
meeting Tfor selection of Non-SCS Officers
for appointment to the IAS of Harvana Cadre
during the year 20001 was received from the
Fovt,, of Harvana on 26.12.2001. The Govt.
of India had determined the number of
vacanclies availlable for Non-SCS officers as
2(two). The State Govit. had recommnended
the names of Tour offices against the two
vacancies,

2. Since the proposal of the State
Govt, was incomplete, a letter was 1ssued
on 27.12.2001 requesting the State Govt. to
Tfurnish =~ the deficient information and
records. They were also requested to
furnish some more names since a maximum of
10 officers could be considered against two
vacahcies, The State Gowvt. wvide their Fax
message dated 27.12.2001 & 28.12.2001
furnished some of the deficient information
and records. However, the c¢larification

e —<
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furnished by them r@curdlnﬁ the eligibility
of  some of the officers was not  complete,
The proposal of the btate Govi. having been
received in the Commission’ s office only a
few days before the end of the vear, the
deficiencies could not be made good by the
State Govt. within the stipulated time. As
perr  the provisions of the IAS (Appointment
by selection) Regulations, 1997, the Select
List for the vear 2001 for appointment of
Non-SCS  officers was to be brepared latest
by 31.12.2001. In the clircumstances
explained above, the meeting of ‘the
selection Committee for preparation of a
Select List of Non-SCS Officers (IAS~Harvana
Cadre) could not be held during the vear
2007,

3. Accordingly, in exercise of the
mowers conferred by clause (¢) of Regulation
5(1) of the TAS (Appointment by Selection)
thulﬂf1on 1997, the Commission declare
that it wab not.practicable to hold the
meeting of the Selection Committee For
selection of Non~SCS officers for
appointment to the IAS of Haryana cadre
during the vear 20071."

In other words, the Unlon Public Service Commission
specifically declared that 1t was not practiceble
to  hold the meeting of the selection committee for
selection of of non-State Civil Service officers

far appointment to the Indian Adm1n1stratlve

Service of Haryana cadre during the vear 20071,

ik,

22, C@n we say that this deolaration by the

Union  Public Service Commission isg meaningless?

The answer . would be that it 1s  meaningful. The

purpose  of ‘making such a provision is  obvious.
i

' ‘]4,‘ . -
Once such ai declaration is issued, the right of

consideratioml by the non-State cCivil Service
officers is lost: ;

The exercise if any is, therefore

in futility. This is for the added reason that the

Al

A e
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primary right For consideration is that of the

State Ci%i& Service Officers and consideration of

There igi.ho provision to carry forward the <aid
vacancies for the non-State Civil Service officers.
Tt cannot be so carried forward particularly when
such & declaration as referred to above had been
lssued. The clubbing of vacancies otherwise is not

permitted.

23. On  behalf of the State of Harvana,
reliance 1s being placed on a decision of the
Supreme Court in the case Tamil Nadu Administrative
Sefvice Officers Association and another v. Union
of India and others, (2000) 5 SCC 728. The learned

Advocate General relied upon para 32 of th

@

judgenent which reads as under:-—

"32. We think that this is a matter of
policy which will he uniformly applicable
atter the amendments, Further, vacancies
which are not filled up in one vear will
automatically get carried forward to the
next vear 1f they bhecome actual vacancies by
then, Therefore, the challenge of the
petitioners that this amendment is arbitrary
and violative of Article 14 of the
Constitution, cannot be accepted."”

Mowever, the Supreme Court therein was not

oongidering the guestion of a matter where

declaratioh by the Union Public Sefvioe Commission
: »

had been .issued. Therefore, the said decision can

be of nod: use for the applicants‘ and would be

distinguighable. In the case of J.D.Naharwal such




T

i
i
i
|

26

a declaration had been issued. . Otherwise issuing
of the declaration by the Union Public Service
Commission would become superfluous. The fTacts

before the Supreme Court were different.

24, On behalf of the State of Haryana, it was
further pointed eloguently by the learned Advpcate
General that Ffirstly decision is taken to fill Qu
the wvacancy - and thereafter the selection process
starts but &@Ce a decision is taken and the meeting

4| 2
is held within a vear with respect to non-State

Civil Service Officers in that event, the guestion

of carry forward of vacancies in face of the
declaration by the Union Public Service Commission

will not arise.

25. It is unfortunate'that a different stand
is  being taken by the State of Harvana. In fTact,
the letter of 13.12.2000 written by the Ministry of
Personnel, Public Grievances and Pensions addressed
to  the <Chief Secretary, Government of Harvana
states otherwise.and supports the applicants” view

which reads:-

"I am directed to refer to the
communications from the Govt. of India 1st
and 2nd cited and the State Government
response thereto third cited  regarding
determining the vacancies for recruiltment by
promotion to the State IAS cadre during the
year 1998, 1999 and 2000 as Tor posts Tor
esach vear and to say as follows:

e
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2. In view of the position explained
by .. the State government, in siight
Mwmodification‘,qf, para 4 of the letter 18t
cited, 1t has heen decided that Fecruitment
by promotion From amond the State civil
cervice officer of Harvyana to TAS Haryana
cadre may be considered upto 2 posts during
1998, upto #& posts during 1999 and upto b
posts during 2000.

3, In terms of the provisions
contained in the selection regulations, the '
decision in regard to the recrultment from
this channel s to be taken during the
calendar year itself and there 1s no
provision for carry over of vacancies OF
preparation of year-wise select lists in the
subsecquent year. Ln view of the nroposal of
the State Government to defer recruitment by
salection Trom Non-~SCS during the year, 1n
rerms of the provisions containad in Rule
G(2Y  (h) of the IAS (Recruitment)) Rules,
1954, read with the provisions contained in
Regulation 3 of the IAS (Appointment by
selaction) Regulations, 1997, it has been
decided that the number of posts agalinst
which recruitment may he considered to IAS
Haryana ~ cadre from among Non-State Civil
service Officers of Haryana during 2000 1is
NIL." .

In other words, 1t was stated that there 1s no
provision for carrying forward of vacancies to the
subsequent  years. we find ourselves in agreement
with the ”ﬁame keeping in view the rules on the
subdect and, therefore, it must he held that  tWo
vacancies regarding which declaration Wwas given

under Regulation 5 of the Regulations of 1997, the

respondents cannot carry forward the
- ':i:;i : )l .
vacancies jli and.© in the ocase of J.D:Naharwal,

A
it - :
they wou;d revert hack to the same v eaar

to State Civil- Service Officers.

26, In the case of Jai Paul Singh Dahiva, the

position 1s different. Hereln, there 1is no

hg—r¢
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declaration issued by the Union Public Service

CommigﬁiQn; under Regulation 5 of the Regulations

referred . to above. The meeting in this regard had

t 1

star ted Véhd had Just spilled over for selection of
non—State Civil Service Officers. When the
declaration had not been issued by the Union Public
Service Commission in the case of Jai Paul Singh
Dahiva, 1t cannot be termed that the selection, 1f
any, that had been made would suffer from the same

vice as in the case of J.D. Naharwal.

. For the reasons - glven above, OA .
No.115/2003 in  the case of Jai Paul Singh Dahiva

must fail and is dismissed.

28, QA No.2042/2002 in the case  of

J.D.Naharwal is allowed and it 1s directed that:-

(a) the decision to fill up the vacancies in the
Indian Administrative Service of Haryana Cadre
from amongst non-State Civil Serwvice 0fficers

during the vear. 20071 is quashed;

(b) the decision to carry forward two vacancies

earmarked for non-St

’

ate Civil Service officers

is algo quashed: .




) g Fevieay Departmehtal

{c) the vaoahcies, if &ny WO o revert back Lo the

State Civiy Service Officersy eligihle For the
Year 20p7 . and

Promotion Committee

shoulq: be hely to prepare the Fevised 1jgy of
the remaihing eligih)e State Civi Service

offioers Who may he Withip

COhﬁideFatiQh.

the ZOne of

v
(V. K, Majotra) (V.S.Aggarwal)
Memby e (A) ‘
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- Dismissed in default
Final Draft " No__2SU3-Y  /DHC/WRITS/D-RKP/2010
' Dated ' Sofog'/\q
 From - , ,
The Registrar General - | ' ' S
High Court of Delhi = ’ . . o X’ M\rp L .
New Delhi ' —_ Q/) ‘ %
s AR5
. The Principal Registrar, Central Admlmstratlve Tribunal, Prmc1pa1 Bench, Copermcu '
_ Marg, New Delhi. -
= .2. Neelam P. Kasni. W/o Sh Pradeep Kasni, Additional Deputy Commlssmner Panchkula ' 7
(Haryana). ST : W N\
Petition against the order dated§52003 passed byAVS Aggarwal in 042/115/03 v(nth OAIaW
2042/2002.. . —_— — YV
: S - |
’ |
WRIT PETITION (CIVIL) NQ. 621/2004 ;
~ Neelam P. Kasni- =~ /Vf “ @; / o - ... Petitioner/s r’_/:
' Vs. : M{F/b % 0 /3/\ . T
Sh. J.D. Naharwal & ors. ., . ’),O ...Respondent/s |
- | M} -
Sir

2

In continuation of this Court's letter No. 32152-56/W dated 19.11.07, 1 arri directed'to forwardE o

; :
herewith for information and immediate Comphance/necessary action a copy of order"dated 3 8.2010 .

l

passed by ‘Hon'ble Division Bench of this Court in the above noted case alongwith a copy of Memo of '

Parties.

Please acknowledge receipt.
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CIVIL WRIT PETITION

MEMO OF PARTIES

. NEELAMP.KASNI |
 W/o Shri Pradeep Kasni
Additional Deputy Commissioner
Panchkula ( Haryana)

VERSUS
1. Shri J.D. Naharwal, HCS
' R/o Flat No:109, Hope Apartments,
Sector 15, Part IT, Gurgaon (Haryana)

"/ 2. Unlon of Indla through
' Sectetrary, Deptt. of Personnel & Trammg,
North Block, New Delhl

'. A | Union Public Service Commission,
' Through Secretary,

S Dholpur House, Shahjahan Road, New Delhi.
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4. State of Haryana s | Nevr. b

Through Chief Secretary, | ENanuner
- Government of Haryana, Chandigarh. : e e

5. Shri Yudhvir Singh Khayalia
HCS (Under Suspension)
c/o Chief Secretary to the o
Government of Haryana, Chandigarh. ' =

RO ESH GAUTAM
Advocate
Counsel for the Pétitioner
. 1-42 Basement,
J angpura Extension
s , . NewDelh1—110014
New Delhi: Phones
‘ 20551059 24315021

Dated: Y .1.2004




- writ petition for non- prosecutlon but while SO domg take on
‘,under mstructlons from the respondent who is present - in Court

"semorlty over the pet|t|oner if the |mpugned Judgment |n the'

Ny 'lnstant writ petltlon is lmplemented

‘$~R-27 - | »
* . IN THE HIGH COURT OF 'DELHI AT NEW DELHi

+ W.P.(C) 621/2004

NEELAM PRADEEP KASNI - ... Petitioner
- Through: None i
- versus
JDNAHARWAL&ORS | N " ... Respondents

Through Mr.G.D.Gupta, Sr. Advocate with
 Mr.S.K.Sinha, Advocate for R-1

'Mr Atul Nanda, Advocate for R-2

Mr Naresh Kaushlk Advocate wuth
Ms.Aditi Gupta, Ms.Amita Kalkal &
.MsJaymotl Mazi, Advocate for R-3

, rYashpaI Rangl Advocate wrth
Mr. Manijit Singh, Advocate for R-4

N.One for R-5
CORAM

HON'BLE MR. jUSTICE PRADEEP NANDRA_IOG
HON'BLE MR JUSTICE MOOL CHAND GARG

o 0 RDER
% ' 03. 08 2010
1. . N Slnce none appears for the petltloner we dlsmlss the

record the statement made by Mr.G.D.Gupta, Senior Advocate

to the effect that the respondent Would not predlcate any




We note that thefirst 'respondent ‘was the applicant
in OA-N0.2042/2002 and has succeeded before the Tr:bunal We
o may addltlonally note that the petltloner is in~any case senior to .

-respondent No.1.

3. - The writ petltlon |s dismissed in default and on.“""""

—

o=

account-of non- prosecutlon

-
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