CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

O.A. NO.17/2002

This the r}ﬁk-day of February, 2003

HON’BLE SHRI V.K.MAJOTRA, MEMBER (A)

HON’BLE SHRI KULDIP SINGH, MEMBER (J)

Harvinder Singh Sandhu,

8-576/14, Kendriya Vihar-I11I,

Sector-51, Noida. ... Applicant

( By Shri G.K.Aggarwal, Advocate )

-versus-
1. Union of India through
b Sacretary, Ministry of

Urban Development & Poverty
Alleviation, Nirman Bhawan,
New Delhi-110011.

2. Director General Works,
Csntral Public Works Department,
Nirman Bhawan, New Delhi-110011.

Secretary,

uUnion Public Service Commission,
Sshahjahan Rosad,

Mew Delhi-110011.

47}

4, Vigsnder K. Mittal,
Superintending Engineer (Electrical),
Elsctrical Circle-1V,
Y-Ghaped Building, IP Bhawan,
° New Delhi-110002. ... Respondsnts

( By Shri K.R.Gachdava, Advocate )

ORDER
Hon’ble Shri V.K.Majotra, Member (A) :

Applicant was appointed as an Assistant Exacutive
Enginesr (Electrical) [AEE(E)] in Central Electrical &
Mechanical Enginesering Service, Group A’ thirough
Combined Enginsering Services (CES) Examination of .137§
in Central Public Works Department (CPWD) on 8.2.1878.

He caompleted thse probationary period satisfactorily on

9.8.,1984Q0. He has not besen confirmed as yet by
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respondsnts stating that a specific order of confirmation
has not been issued in this regard. He was promoted as
ad hoc Executive Enginser (Electrical) [EE(E)] w.e.f.
30.8.1982. He was dseclared a regular EE(E) 1n AEEs’ own
quaota from 13.1.13983/8.2.18%83. A memorandum of charge
was issued against him Tor major penalty proceedings
under ruile 14 of CC5 (CCA) Rulses, 1865 on 27.7.1985.
wWhile applicant’s Juniors were promoted as EEs(E) on
29.7.1992 on rsgular basis, applicant was by—passad. A
penalty of reduction 1in pay by two stages without
cumulative effect was imposed upon applicant on 4.5.13988.
After expiry of the penalty period, impugned order
Annexure A-1 was issued on 6.7.2001 confirming applicant
as AEE(E) seffactive from 1.8.2000. Applicant’s
representation thereagainst was rejected vide Annexurs
A-2 dated 20.,11.2001. Applicant has sought guashing and
satting aside of Annexurss A-1 and A-2 and declaration
that he was confirmed as AEE(E) effective from 8.8.13880
and EE(E) from 13.1.1983/8.2.1983 and entitled to be
considered for regular promotion befors or along with his
juniors to the post of Superintending Enginser (Elsc.)
[SE(E)] with or without taking into account the minor
penalty order dated 4.5.1938, with consegusntial arrears

and other bensfits.

2. We have gons through the material on record and

heard the learned counsel on either sids.

3. The learned counsel of applicant contended that
applicant had been appointed on 8.2.1378 as AEE(E)

against a permansnt post on the basis of CES Examinatiaon,
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1976. As per Annexure A-3 dated 23.2.1882, among others,
applicant was declared to have satisfactorily completed
the period of probation of two years from 9.8.1980.
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as per Annexuirs A-4 dated 4.82.18872 he was appointed
to officiate as EE(E) on ad hoc basisotﬁn the revised
seniority 1ist of EEs(Civil/Elec.) dated 23.7.1984
(Annexure A-5) prepared on the directions of the Hon’ble
Suprems Court vide Judgment of 23.5.1384 in CWP
NOos,157-162 of 1876 1in the cassa of P.S.Maha]q & Ors.,
applicant’s date of actual promotion as EE(E)i;hown as
8.2.1983. His date of regular promotion within ths guota
was shown as 8.2.1883/13.1.1983. In the seniority 1list
of EEs(E) dated 18.9.1989 (Annexurs A-§6) dates of actual
and regular promotion to the grade of EEs(E) within the
gucta relating to applicant were reiterated. Applicant’s
date of regular promotion within the guota was shown as
8.2.1983. Annexurea A-4, A-5 and A-6 have never been
cancelled til11 date. The learned counsel stated that
respondents have taken into consideration a chargs of
misconduct and the penalty of rsduction in pay by two
stages without cumulative effect ihposad on applicant on
4,5.1998 (Annexure A-9) for confirming him in the grade
of AEEs(E) w.e.f. 1.2.2000, whilse as per Annexurs A-1
dated 6.7.2001 several juniors bslonging to subseguent
batches have been confirmed in the grade of AEEs(E)
during the period 1995-18388, The . lsarnsd counsal
contended that a misconduct or chargs after applicant’s
promotion as EE(E) on regular basis should have no effsct
on his date of confirmation as AEE(E), seniority énd
further promotions. The learned counsel relied on Union

of India v K.V.JanKiraman, 1531 (2) GSCALE 423 &C
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contending that when he had completsed ths probationary
period as AEE(E) and eligibility period of five ysars as
EE(E) for further promotion in terms of GES Group A’
Recruitment Rules much prior to the incidence of
misconduct for which hs was punished at a much Tlater
stage, it cannot adverssly affsct his confirmation,

seniority and further promations.

4, The learned counsel of respondents, first of
all, raissed his objection as to limitation. According to
him, cause of action for applicant had arisen on
3,172.1990 when a number of officers of his batch as well
as batches of subsequent years weire confirmed w.e.t.
1.4.1988. In this regard, the lsarned counsel of
applicant stated that causse of action for applicant had
arisen only on 20.11.2001 when his representation
regarding his confirmation from 1.8.,2000 vide Annexure
A-1 dated 6.7.7001 was rejected. The learned counssl
stated that 1in Annexure A-1 whersas applicant has been
confirmed from 1.3.2000 taking into consideration the
penalty imposed upon him for a misconduct which had taken
place much after the completion of his probation and
regularisation as EE, several other personnel belonging
to subssquent batches have been confirmed from dates
several years prior to the date of confirmation of
applicant. We are in agreement with the lsarned counsel
of applicant and 1in the backdrop of facts and

circumstances, reject the objection regarding limitation.

5. The 1lsarned counsel of respondents has next

raisad the contention that confirmation pre-supposes
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issuance of specific orders. He reliad on High Court of
M.P. through Registrar & Ors. v Satya Narayan Jhavar
2001 8CC (L&S) 1087 stating that completion of the psriod
of probation does not culminate in deemed confirmation of
the probationsr. A spsecific order rsgarding confirmation
is a condition pre-reguisite. The learned counsal
further stated that in terms of DOP&T OM dated 28.3.1988
(Annexure R-I) confirmation 1is made only once 1in the
sarvice of an official and that too in the entry grads.
He further stated that confirmation is de-linked from the
availability of permanent vacancies in the grade. An
officer who has successfully completed the probation may
be considered for confirmation by a DPC and a specific

order of confirmation has to be issued when the incumbent

is clear from vigilance angle etc, He statsd that
conditions for confirmation are : (1) passing of
prescribed departmental tast: (2) satisfactory

completion of probationary period; (3) clearance from
vigilance angle; and (4) satisfactory record of service.
The learned counsal stated that confirmation of AEEs(E)
of 1876 batch onwards could not be considered for several
years on account of non-availability of permanent posts
in the grade. Vids OM dated 28.3.1888 confirmation was
de-linked from the availability of permanent posts and
applicant who belongs to 1976 batch was also considersd
for confirmation by the DPC held on 12.4.1980. Howsver,
he caould not be cleared as he had been chargsshested 1in
July, 1983 for major penalty and as such he was not
clearsd from vigilancs angle and the DPGC’s
racommendations were kept in a sealed cover. Several

others bslonging to his batch and subssguent batches were
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confirmed w.a.,T. 1.4.1988 vide notification dated

3.12.19390.

6. The 1lsarned counsel of applicant maintained
that OM dated 28.3.1388 is not applicable to applicant’s
case. this OM can have only prospective application,
Instructions prior to 1988 only are applicable to
applicant’s casa. We are convinced that instructions
contained 1in OM dated 28.3.1388 relating to confirmation
of officers in a particular grade are not applicable to
the present casse, applicant having completsed his

probation w.e.f. 9.8.1380 as per Annexure A-3.

7. Specific Government instructions on the subjsct
of confirmation of probationers have not been brought to
our notice despite ouir asking. In any case, instructions
dated 28.3,1888 are certainly not applicable to the facts
of the present case. Applicant had been appointad on a
probation of two years on 8.2.1978. He completed the
prescribed two years of probation satisfactorily on
9.8.1380 vids Annexure A-3 dated 23.2.1982. Thereafter
he was promoted as EE(E) on ad hoc basis vide Annhexure
A-4 w.e,f. 30.9.1982. He was also declared regular
EE(E) in AEEs’ own quota vide Annexure A-5 dated
23.7.1984 from 13.1.1983/8.2.1883. This position was
re-confirmed vide revissed seniority 1ist datsd 18.9.19889
(Annexure A-G). On ths basis of CES Examination, 1976
applicant had been appointed as AEE(E) against a
permanent past. He had successTully completed his

probation. In the absence of any other conditions for

confirmation even 1if specific orders were to be issued
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"egarding his confirmation, i1t would have besn a mwere
formality. MHA OM dated 15.4.1853 on the subjsct of

contirmation of probationers states

"Confirmation of probationers. - A
pgerson appointed against a permanent post as a
direct recruit with defTinite conditions of
pirobation is to be confirmed in the grade with
aeffect Tfrom the date on which he successtully
complietes the period of probation. The
decision whether he should bes confirmed or his
probation extended should be taken soon after
the expiry of the initial probationary period,
i.e,, oirdinarily within 6 to 8 weeks and
‘communiicated to the smployee togsthsar with ths
reascons 1in case of extension. Therse are no
general orders providing for convening of DFC
at specified intervals to consider cases of
confirmation of direct recruits placed oOn
probation. However, even though the meetings
of tha DPC may be held after the tarmination
of the period of probation of direct recruits,
a parson appointed against a permansnt post
with defTinite conditions of probation is to be
corifirmed 1in the grade with effect from the
date on which ha successfully completes the
period of probation. A probationsr who is not
making satisfactory progress or who shows
himsself to be inadequate for the servics
should be informed of his shortcomings well
before the expiry of the original praobationary
period =0 that he can make severe efforts at
self-improvemsnt.”

The above instructions have not clearly laid down that
specific orders of confirmation have to be issued after
successful completion of the period of probation.
Applicant was appointed against a permansnt post as a
direct recruit with definite conditions of probation and
respondents had dsclared that he had successfully
completed the period of probation. He was promoted as EE
initially on ad hoc basis and latser on, on regular basis.
Respondents have wrongfully applied the instructions
dated £8.3.1383 to the present cass. At the appropriate

time, when on  completion of probationary pericd
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applicant’s confirmation was toc bes considsred, no chargse
of any misconduct was pending against him. In the cass

-~

ot Satya Narayan Jhavar (supra), the relsvant rule
provided for a maximum period of probation for judicial
officers appointed after +training, with the further
stipulation that at the end of the probationary period
the appointee could be confirmed subject to his Titness
and passing of departmental examination. After being
found unfii for ccnfirmation during the probation pericd,
the Judicial officer concerned was given a further
opportunity for +dmproving himself but he failed to
improve himselif. In such circumstances, it was held that
the mere grant of such opportunity to continue in service
after the expiry of maximum period of probation did not
cu]minate.in desmed confirmation of the probationsr, more
80, when the relevant rules permitted sxercise at any
time of the power to dispsnssa with the service of such a
probationer. The facts of the pressnt cass are clearly
distinguishable from those of Satya Narayan Jhavar
(supra). In that case orders for successful complation
of probation were not there, In the present case
applicant had been declared to have completed his

probation successfully. Nothing has bsen brought to our

notice which existed against applicant at the appropriate

tims. Applicant had besn appointed against a permansnt
post. He had completed his praobationary period
successTully. No inatructions have been shown reguiring

issuance of specific orders of confirmation. In thess
circumstances, confirmation can be deemed to have
occurred immediately on 9.68,.1980 when applicant
satistactorily completed his périad of probation.,
)
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Further, respondsnts have themselves declared applicant’s
date of regular promotion as EE(E) within guota w.e.T.
8.7.1983. He has a right to be considsersd for further
promation, when 1t was dus Dbefore occurvrence of

misconduct, in the light of the above observations.

8. Having regard to the above discussion, Annexurs
A-1 dated 6.7.2001 and Annexurs A-2 dated 20.11.2001 are
guashed and set aside. Applicant is declared to have
bsen confirmed as Assistant Executive Engineser
(Electrical) effective from 9.8.1980 and as a regular
Exscutive Engineer‘ (E]ectrica]) in nis own quota
effective from 13.1.1883/8.2.1983. We further hold that
he 1is entitled to be considered for rsgular promotion
before or along with his juniors from the post of
Executive Engineer (Electrical) to superintending
Engineer (Electrical) without taking into account the
minor penalty order dated 4.5.1998 and promoted, if
raecommended, with arrears and all benefits. Respondents
are directed to take all steps in implemsntation of thess
directions within a period of three months from the date

of communication of these orders.

9. The OA 1is allowed in the above terms. No
costs.
{. S VL
( kuldip sihgh ) ' Y. K. Majotra )

Member (J) Member (A)




