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CENTRAL ADMINISTRATIVE TRIBUNAL. PRINCIPAL BENCH 

OA No.2733/2002 

7 11  New Delhi this the /*Jdav of July. 2003. 

HONBLE MR. V.K. MAJOTRA. MEMBER (ADMNV) 
HONBLE MR. SHANKER RAJU. MEMBER (JUDICIAL) 

Dr. Mukulita Vi.iavawaraiya. 
Deouty Law Officer, 
Law Commission of India. 
New Del hi 

(By Advocate Shri R.K. Quota) 

-Aool icant 

- Ve r s us - 

Union of India. throucih 
Member Secretary. 
Law Commission of India. 
M:inistrv of Law & Justice. 
Shastri Bhawan. 7th Floor. 
AWino, New Delhi-i. 

Union Public Service Commission. 
throuah its SecretarY Shahiahan Road. 
Dholour House. New Delhi-il. 

Union of India. MinistrY of Law. 
Justice & Comoanav Affairs. 
Deoartment of Lecial Affairs. 
throuoh its Secretary. 
Shastri Bhawan. 4th Floor. 
A-Wino. New Delhi-i. 

Smt. Pawan Sharma. 
Additional Law Officer. 

QK 	 Law Commission of India. 
Shastri Bhawan. 7th Floor. 
A- Wino. New Delhi-1. 	 -Resoondents 

(By Advocates Shri A.K. Bhardwa.L .Sh. Aman Lekhi with 
Sh. R..K. Chaurasia and Sh. D.K. SI'nah) 

ORDER 

By Mr. Shanker Ralu. Member (J) 

Apolicant has souoht for the followinci reiiefs 

Set aside the selection and a000intment 
dated 20,12.2000 of the resoondent No.4 to 
the oost of Additional Law Officer. Law 
Commission of India. 

Direct UPSC to declare aolicant as 
successful in the selection of Additional 
Law Officer. Law Commission of India and 

L 	 thereafter. 
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Direct ResDondent No..1 to issu 
a000intment order to the aoDlicant to the 
oost of Additional Law Officer, Law 
Commission of  India. 

Set aside order dated 9.10..2001 and 
20.9.2002 oassed by ResDondent No.1/Law 
Commission of India. 

to direct the Respondent No.1 and 2 to 
oroduce all the relevant records reardiric 
the selection and aoointment of the 
ResDondent No.4 to the Dost of Additional 
Law Officer alono with comments of 
ResDondent No.4 dated 3..8.2001 made 
aaainst the reoresentation dated 12.3.2001 
and 	also 	her 	comments 	aaainst 
reoreseritation dated 5.12.2001 of the 
aoolicant and the comments/observation 
made by U.P.S..C.. 	aaainst ADolicants 
reoresentatiOfl dated 12.3.2001 and 
5,.12.2001. 

2.. Applicant. who has been workirio as 
V. 

Deutv Law Officer (DLO) in the Law Commission 

of India had also oracti:sed as an Advocate from 18.10.1979 

to 1.12.1985 and was also an Assistant Professor in the 

Deoartrflent of Law at the Government Arts and Commerce 

Collecie. Indore for the oeriod from 1.9.86 to 17.2.99. 

AoiDlicant joined as DLO in Law Commission on 

18.2.99. 

In Iursuance of advertisement No.16. item 

No..5. 1999 issued by UPSC in the year 1999 oublished on 

28.8.99 aooiicaflt aolied for the post of Additional Law 

Officer (ALO). 

S. As per the advertisement the followino 

essential aualifications were orescribed: 

4.7 That as oer the said Advertisement. 
the followina were the essential 
civalif ications : - 
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Master"s deree in Law of a recocnised 
University or eauivalent and oossessinc 
ten years teaching and/or research 
exoerience in Law 

s1 

Bachelor's Dearee in law or a recoanised 
University or eauivalent and oossessina 
12 years teachina and/or research 
exoerience in Law 

OR 

Should have been a Member of State 
Judicial Service for 12 years 

OR 

should be a aualified leaal practitioner 
i.e. 	Advocate (within the meanina of 
Advocates Act. 1961) who has practised as 
such for 12 years,. 

Note:1 	In comoutina the period durina 
which a oerson has held an office in the 
State Judicial Service., there shall be 
included any oeriod durina which he has 
held any other leaal oosts or any oeriod 
durina which he has been a aualified 
leaal oractitioner.. 

NoteII: 	In comoutina the period durina 
which a oerson has been a leaal 
oractitiofler there shall be included any 
period durina which he has held any 
office in the State Judicial Service or 
had held a leaal post in the DeDartrllent 
of State or Central Govt,./Union Territory 
Government Research Institutes or other 
Research 	Institute 	of 	reoute.. 

Universities etc.. 

NoteIII: Preference shall be aiven to a 
oerson havina exoerieflCe in leaal 
research.. 

6.. In oursuanCe of advertisement for one 

unreserved Dost 145 effective aoolications were received 

for consideration.. 	Since a laroe number of candidates 

oossessed essential aualifiCatiOns.. UPSC decided to adoot a 

rational short listina criteria, as follows 

Cateaorv -I Master > S Dearee in Law Plus 
havina at least 18 vears teachina 

e x ie r I en ce 



Cateorv-II Master's Decree in Law olusu  
havinci at least 14 vears exerience out 
of which must be 3 vears research 
experience in Law. 

CateQorv-III Bachelor's Decree in Law 
plus havina at least 16 vears. experience 
out of which must be 3 vears 	research 
exoerience in Law. 

Cateoorv-IV Bachelors Degree in Law olus 
having at least 22 years experience as a 
member of State Judicial Service or 
holding a leaal oost in the Dooartment c:'f 
State or Central Govt../Union Territory 
Government! Research Institutes or 
teachmnci experience or as lecial 
practitioner.. 

7.. 	After short listinci the eliciible candidates 

Commission A sent by its letter dated 25..9..2000 names of 16 

candidates.. includina 10 aovernment servant to Law 

Commission alonciwith 129 candidates.. Name of applicant was 

conspicuously absent from the short list. 	However.. 

suciciestions from Law Commission/Ministries were open.. 

S. 	Whereas respondent No.4 who was placed in 

cateciorv-II of the short listinci criteria was called for 

interview havinci possessed with an experience of 14 years 

and nine months.. as reflected in the aoplication form.. 

This includes experience of one year and three months as 

L.eoal Ad\/iser in the private firm as also experience as a 

L.ecturer in an honorarY caoacitv of five months in the Law 

Centre in Delhi UniversitY.. 

9. 	In pursuance of receiot of letter dated 

2.5..9..2000 of Commission the Law Commission sent a list of 

10 suitable candidates recommendinci them for beina called 

for interview.. 	Accordincilv.. interview letters had been 

issued to all the short listed candidates.. No letter was 
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issued to aoolicant. 	Aolicant reoresented to the Law 

Commission for an 0000rtunitv of interview 	As nothina has 

been heard on her reoresentation another reoresentation 

sent remained unresoonded 

Aoolicant beina aciarieved filed OA-2368/2000 

oravina consideration for the oost of ALO and to withhold 

the result till her candidature is considered. 

By an order dated 14..11..2000 takina note of 

the fact that aooiicant is an asoirant for ALO and those 

juniors and less aualified have been called for interview 

notices have been issued and the selections and conseauent 

a000intments have been oended.. 

 Aoolicant received an interview call on 

1411.2000 	to aoear on 15112000 for selection to the 

oost of ALO 

Aoouicant reported to IJPSC and was asked by 

the concerned officer to submit attestation form. 

In absence of attestation form not attached 

with the first letter delivered at her residence aoolicant 

showed her inability.. However., an undertakina was aiven to 

submission of dully filled uo attestation form after the 

interview.. 	Later on aolicant aooeared for interview and 

thereafter submitted duly filled attestation form. 
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1.. In December. 2000 UPSC has sent 

recommendations to the Law Commission selectino resDondont 

No..4 to the post of ALO and by a letter dated 18..122000 on 

anointment R-4 joined the post of AL0 	A notification in 

this reaard was published on 20122000 

16. Aolicant preferred a representation on 

1232001 alleina furnishing of false information and 

suoresSion of facts in the aDlication as well as 

I, 
	

attestation form by R-4 	As desDite lapse of sufficient 

time reresentatiOfl was not diwosed of. an  a1icatiOn was 

moved in OA for its amendment 

17 	By an order dated 11.72000 the OA was 

allowed to be withdrawn with libertY to challenge selection 

of R-4 and in the interrenUm directions have been issued 

to R1 to consider and disose of the reDresentation of 

ç 	 aDIicant by a detailed and weakin order.  

By an order dated 9.10.2001 reoresentatiorl 

of aoølicaflt was reected 

Aolicant beinQ arieved oreferred another 

reoresefltatioll on 5122001 which was considered and 

relected on 20..92002. <:jivina rise to the Dresent OA. 

Learned counsel for aoolicant Sh 	RK 

i.wta filed his written submission5 	Accordifl to him R-4 

was not el1ible for beino considered as a candidate for 

selection to the post of ALO.. 	As per short listin 



(7) 

cr:iteria adooted by USPC R-4 has been Placed in cateorv-II 

which reuires Master's Decree in Law with 14 years' and 

nine months in her aoolication form. out of which one year 

and three months was as a Legal Adviser in a private firm 

called National Publicity Service owned by her father and 

five months' exoerience as Lecturer on an honorary basis in 

Law Centre-II 	Delhi University.. which cannot be counted 

towards experience.. 	AccordinQly an ineliible candidate 

has been selected and aointed.. 	Learned counsel for 

) 	
aolicant placed reliance on the followino decisions to 

contend that an unaualified person aointed by mistake, the 

aoDointment is a nullity.. It is also stated that whenever 

there is a reauirement of exoerience or oovernment service 

the service rendered in a private concern shall not be 

inclusive.. Sh Guta further contends that a auasi 

judicial authority emowered to make selection and 

ai:>ointment also is free to adoot the ørocedural awect but - 

it is not allowed to act contrary to fair play.. good 

1 
conscience and eauitv.. 	It is also stated that in a 

selection by Public Service Commission judicial review is 

Dermissible if decision of the Government on examination is 

found to be arbitrary.. mala fide or caoricioUs.. 

1) 	
District Collector & Chairman.. Vizianaaram Social 
Welfare Residential School Society.. VizianaaraIi1  

and Anr. 	V. M.. Triiura Sundari Dcvi.. (1990) 3 

3CC 655.. 

Thote Bhaskara Rao V. 	A.P. Public Service 

Commission and OtherS.. 1987 (suiD) SOC 587.. 

K.G. Ashok & Ors.. V. Kerala Public Service 

Commission & Ors.... .2001 (3) SCALE 747.. 

Jammu & Kashmir Public Service Commission V. 

Farhat Rasool and Others.. 1995 Sur.D (4) 3CC 621.. 
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Praveen Sinh v. State of Punab & Others.. '2000) 

8 Soc 633. 

Dr. 	H. 	Mukher,lee v. Union of India & Others.. 
1994 Suor (1) SOC 250.. 

Waman Rao & Others v.. Union of India & Others.. 
(1981) 2 SOC 362.. 

Dr.. 	J..P.. Kulshrestha and Others v.. 	
Chancellor. 

Allahabd UniverIStv and Others.. (1980) 3 SOC 418,. 

K. 	Shekhar v.. V. Indiramma and Others.. (2002) 3 

SOC 586. 

Union of India v.. A. NaamalleshWar Rao.. AIR 1998 

SO 111.. 

21.. 	Learned counsel for aølicant contends that 

ineligibilitY of R-4 and the fraud rlaved by her while 

a:ivirKl details of her exDerienCe in her aDlicatiOn as well 

as attestation form wherein the exøerience taken as Leai 

Adviser in Private Firm or Research Institution.. i.e.... 

National PublicitY Service from 1.11,1990 to 8.3.1992 

cannot be reckoned for the purpose of countino experience 

as Per cateorvII short listing criteria.. As the 

documents submitted.. i.e.... certificate from National 

Publicity Service, a private firm is apparentlY foroed on 

the basis that it carries E. Mail address thouh issued on 

8,3.92 in 1992 because E. Mail in Delhi had only taken 

place in 1995. By referrina to the word Mumbai in the 

certificate dated 8,3,1992 on the basis of notification Q 

ciazette of State of MaharaShtra dated 28,7,1995 where the 

'Mumbai 	
has been replaced in place of BombaY it is 

contended that this clearly shows that the certificate 

issued by antedatinci the date of the certificate.. On the 

strencith of the above it is stated that R-4 was selected 

usinci fraud, as such her appointment is unsustainable in 

law. 
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 U Another contention out-forth is 

aolicant in her attestation form aiven false information 

in so far as her exoerieflce from 1992 to 5..12...1999 working 

as DLO in Commission whereas she had worked only as ALO and 

also falsely mentioned the salarY as Rs..23..000/ oer month.. 

It is further stated that although a0olIc&nt 

had worked as Research Assistant in Indian Law - Institute 

from 1..8..1985 to 9..1.1986 she had falsely stated to have 

worked as Assistant Research Professor.. In furtherance it 

is stated that apolicant had also mentioned falsely her 

salary as Lecturer in Delhi University whereas she worked 

on an honorary basis.. Placino reliance on the decision of 

Aoex Court in Kendriva Vidyalava Saniathan & Ors.. v.. Ram 

Ratan Yadav.. 2003 (2) SCALE 444.. it is stated. that keeoinQ 

in view the warning on the attestation form as to 

cancellation of a000intmeflt and selection and furnishing 

false and incorrect information aoolicant was not fit to be 

retained in aovernment service on account of false 

information.. 

24.. 	Another argument out-forth by Sh.. Guota is 

that R-4 has also suoiied false information in her 

aoolication form.. 

2% - 	Sh.. Guota states that attestation form has 

a hearing on selection orocess- On not furnishino the 

filled uo attestation form alicant was taken to task by 

the Chairman of the Selection Committee, which clearly 

oroveS that the attestation form is relevant for selection 

orocesS whereas attestation as well as aoolicatiOn form of 

4.1 
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aooiicant was ciiven a total o-bye. The very our Os 	of 

attestation form is to verify and clear the candidature of 

the candidate. 

26,. Lastly., learned counsel alleaes oart:isan and 

favouritism of Law Commission towards R4 by citina coov of 

the comments On reoresentatlon of aoolicant dated 12..3..2001 

was not furnished to aoolicant as well as coov of the 

letter of the Commission dated 7,8.2001.. 	No oersonal 

hearina was accorded to aoollcant.. It is further stated 

J that desoite recommendation of UPSC to the Law Commission 

to take aooropriate action aainst R4 the same is vet to 

he followed.. 	The learned counsel states that an invalid 

a000intee who is inelioible as ocr the laid down criteria 

has no riaht to the post.. He relies uion the foilowina 

decisions to substantiate his contention: 

i) 	A.K. Doshi V. Union of India.. (2001) 4 SOC 43.. 

11) 	P.M. Das v. State of 0rissa (2001) 2 SCC 480.. 

:27.. 	It is stated that there has been a tendency 

in 	the aol ication as wel. 1 attestation form and that the 

UPSC had found applicant eliible and selected on the basis 

of hear 14 years teachin/re5earch experience which was not: 

as a matter of fact possessed by R-4.. 

28.. 	By qivinQ comparative merits it is stated 

that whereas applicant is Doctorate in Law with 19 years 

experience.. R-4 is only a Post Graduate in law havin 	14 

years eXOer). ence is inferior in merit but by way of 

favouritism was appointed, which cannot be sustained in 



29.. Shri A..K.. Bhardwa.1.. learned counsel 

ar'Dearin' for R-i contested the OA and as a DreliminarV 

objectiOn contended that once the candidate for a direct 

recruitment aDDeared in selection and declared failed 

cannot ouestion the selection.. The Tribunal cannot assume 

the role of a Selection Committee o 3Ointo the rival 

merits of candidates.. 

30.. 	Sh.. Bhardwaj states that not even an iota 

of material was olaced to indicate favouritiSm and mala 

fide on the Dart of the Law Commission.. 

31. According to him. on a short listin(-

criteria adoDted.. which does not suffer from any mala fide 

or discrimination R-4 was found to have been covered under 

short listina criteria-Il and being a selection in absence 

of any mala fides the criteria evolved and the selection on 

the basis of individual oerformance cannot be auestioned in 

a ludicial review.. 

	

32.. 	In so far as recommendation of UPSC in case 

of suooressiOn of material fact by R-4 a show cause notice 

was issued to R-4 and on receiot of the relv and after 

consultation of UPSC no action has been taken.. 

	

33. 	In the aforesaid backdrop it is contended 

that post of ALO belonas to direct recruitment auata and 

was to he filled uo throuah ooen direct recruitment.. 

Merely because applicant is holdina feeder post of DLO is 

of no relevance.. 	UPSC beina the final authority for 

interview, recommendina and selectina the suitable 
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candidates summoned R-4 as well as aDDlicant in interview 

and the Law Commission has very limited role in selection 

which they had discharged fairly and imoartiallv.. 	The 

reasoned orders oassed by resDondents dealina with 

meticulously each contention of aDDlicant shows their bona 

f:ide. 	However, on second reoresentation of alicarit UPSC 

was consulted and after the exDert body had oone into the 

conterttioris Dut-forth by alicant as to alleced false 

entries in the apDlication as well as attestation form on 

verification with Darticular reference to the exoerts 

.1 	alleaations raised by alicant have not at all been 

substantiated.. 	No misleadina and false information has 

been given by R4 and the discreDancies in aolication as 

well as attestation form as to the factual scenario were at 

best an outcome of inadvertence.. The final selection was 

carried out on the basis of interview and service record 

and exDerience in research.. 

-k. 	 34.. 	Sh. Bhardwai stated that under Article 323 

of the Constitution of India UPSC is to he consulted in all 

matters oertainina to recruitment to civil services and 

oosts.. 	Their decision cannot he auestioned exceot when 

actuated with mala fides or is against the rules.. As none 

of the aforesaid conditions exist.. findina no infirmitY in 

the elioihiiitv and aoointment of R-4 OA is liable to be 

dismissed.. 

35. UPSC.. resDondent No..2. in their reDly 

throuah Sh. O.K. 3inh contended that UPSC a 

Constitutional Body established under Article 315 of the 

Constitution en.ovs the duty of recruitment to all services 

and oosts. In discharge of the above Commission has been 
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vested with the oowers to devise their own orocQurgs 

c'biectiveiv and in a just manner with regard to the 

reasonable classification of various aDDlicants on the 

basis of their aualifications.. exoerience as an inteqral 

Dart. 	This oower of classification has been uoheld by 

several oronouncements of the ADex Court. 

'4 
36. 	Thou9h 	pcdrn/1'as aualified in so far as 

h 	el:ithbilitv in the notification is concerned.. havino 

oractised for 12 years as an Advocate within the meanino of 

dvocate Act of 1961. She fulfilled the elioibilitv 

criteria but as the orovisions of aooiication for lone 

unreserved oost was auite hioh valid reasonable short 

listino criteria was devised by the Commission and aolvin 

the same the exoerience of aoolicant as an Advocate was 

also counted and she was short listed in cateoory-III.. 

whereas 	R-4 was short 	listed in- cateoorv-II.. 	Her 

exoerience as a Lecturer in honorary caoacity was not 

counted while short listina the candidates.. - 

37.. 	In so far as attestation form is concerned.. 

the same was sent to aolicant with the letter delivered at 

official address but she did not ooen the letter.. However.. 

w:ithout oreudice to her riohts she was allowed to be 

interviewed without even photooraoh and attestation form.. 

As the attestation form has no bearino on the oerformance 

of the candidate the alleoations levelled by aoolicant have 

been examined and Law Commission was advised to take 

aoorooriate action.. 	in so far as exoerience of R-4 in 

National PublicitY Service is concerned., after verification 

the same was found to be in order.. As aoolicant was havino 

14 years of exoerience in short listino criteria she was 



(14) 

called for interview and on comparative meritsanc 
I 

erformance of applicant and R-4 in the interview and 

takina overall merits. includina the service record neither 

any favouritism nor partisan was done. 

Lastly. it is stated that as applicant has 

failed she has challened the appointment without any mala 

fide or illeQality in the process. 

Sh.. Aman Lekhi, learned counsel. appearin 

for R4 contested the OA and vehemently oøoosed the 

contentions. 	As a preliminary obiection it is contended 

that UPSO with reauisite expertise to assess the 

suitability of a candidate for the post, its decision 

cannot be reviewed on merits nor assessment auestioned to 

reach the conclusion. As the Procedure for selection has 

not been vitiated by mala fides. in absence of any 

procedural illeoalitv or arbitrariness in the selection 

same cannot be auestioned or set aside. It is also stated 

that under no statutory obliation the UPSC has to record 

reasons for selection.. However, in the instant case UPSO 

had aiven reasons for 	selecting R4 over applicant.. - 

Reasons beini proximate and appropriate on application of 

rn:ind and reasonableness of assessmenturisdiction of the - 

Tribunal cannot be invoked to challenge the sufficiency of 

reasons as lonQ as the decision is cx fade reasonable 

havina made on application of consideration relevant to the 

solution of the controversy. Hostile discrimination has - 

been denied on the around that applicant was interviewed 

and beina only riht of consideration a right to claim 

appointment to a particular Post cannot be exercised. 

Referrina to the followina cases of Apex Court it is stated 
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that scooe of judicial review in selection comm ee 

decision is very limited and Tribunal exceeds its 

jurisdiction by entering into the fie].d reserved for 

selection committee 

A.M. 	Vadi v. India Trade Promotion Oraanisatic'ri 
and Another. 1994 Suoo (2) SCC 667. 

Kuldio Chand v. State of H.P. and Others. (1997) 
5 SOC 60. 

Accordina to Sh. Lekhi in so far as 

eliibilitv criteria of 12 years leoal oractice as an 

- 	 Advocate makes R-4 elioible for selection. 

Comina to the bone of contention as to 

exDerence of 14 years as a short listino criteria is 

concerned, it is stated that in the short listing criteria 

the oost is not sDecified and nature of exoerience has not 

been described. 	An exoerience in law includes both in 

ac'vernment as well as orivate sector. Unless the 

exoerience in orivate firm as a Leaal Adviser is exoresslv 

excluded by a Note aooended in the short listino criteria. 

In this backdroo it is stated that 	 had three 

vears exoerience in research while workina in La 

Commission and in so far as exoerience in all for 14 years 

esnSe 	uaiified the same. 

42 	It is stated that no mala fides have been 

alleed aoainst UPSO and there is no evidence as to fraud 

or forerv. In so far as certificate of National Publicity 

Service is concerned, it is contended that aoolicant has 

auestioried the authenticity of the certificate but has not 

denied service of aoølicant as Leoal Adviser in National 

it 	pijblicitv Service. 
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43. In this backdroo it is stated that it may be 

due to inadvertence certificate of exoerience was issued by 

antedatina it but the fact remains that the certificate has 

been issued in the old format to R-4.. In so far as his 

aoDointment as a Leaal Adviser in National Publicit;v 

Service is concerned the aforesaid was thorouohlv verified 

by the Commission who are the comoetent authority and as 

the same was found qenuine the workina was counted towards 

exDerience. 	it is stated that as reoards Indian Law 

Institute exoerience is concerned Research Assistant and 

Assistant Professor have already been decided to be treated 

at oar. 

44.. 	While referrinq to the mode of recruitment 

it is stated that the oost was under direct recruitment 

auota and not a promotional oost for 'feeder cateQorv.. The 

certificate issued by FacultY of Law has not been counted 

and the oav unrevised was mentioned and moreover the UPSC 

was not concerned with the Pay but the exoerience aained in 

makinci selection.. 

45. 	As far as mala fides are concerned, it is 

stated that in accordance with the settled orincioles of 

law mala fide should be wecific with a oroer foundation 

and aciainst whom it is ailecied the person is to be 

identified.. Mere oersonal enirn:itv in the matter of 

selection cannot be a ciround or foundation of mala fide and 

mere 	bald avermertt of mala fide would not be a valid 

comoliance. 
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As aoolicant was considered it is not ooen 

for him to challene the selection orocess beina valid.. As 

aoolicant was aiven a fair deal and it was without any 

orotest he is est000ed by the doctrine of waiver and 

est000el to challenge the selection orocess.. It is 

contended that order oassed by the resoonderits on second 

reoresentation of aoolicant has dealt with all her 

contentions and under the guise of challenoe to a000intment 

aolicant is not allowed to comoel the resoondents to reach 

a contrary decision.. Relvino uoon the decision of Apex 

Court in Indian Exoress Newsoaoer (Bombay) Pvt. Ltd.. 	& 

Others v. Union of India.. (1985) 1 Soc 641 it is contended 

that Sespradngl4beina more meritorious and 	having 

Derformed better than aoolicant in absence of any ma.la  fide 

or fault in the selection orocess or the decision makino, 

her a000intment is valid in law and cannot be interfered by 

this court in a .udicial review.. 

We have carefully considered the rival 

contentions of the oarties and oerused the material on 

record.. 

48.. 	Even a failed candidate who even without 

outtino ob.ections before the selection orocess and 

articiated in it is not orecluded from challenainq the 

same if the selection is vitiated with mala fides in 

violation of the rules and made at the cost of fair olay.. 

000d conscience and eauitv.. as held by the Aoex Court in 

Praveen Sinoh's case (suora). 
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UPSC in short is a constitutional body 

established under Article 315 of the Constitution of india 

and enoys uoon it duty of makino recruitment to civil 

services and Posts under the Union of India. While 

discharqino its constitutional obliation it has been 

vested with the oowers to devise their own procedure 

ob.ectivelv in a • ust manner. Reasonable classification 

a.::ooted is an inteqral part based on the aualification and 

exerience of candidates. The task of the Commission to 

set in motion the orocess of recruitment on reQuisition 

from the indentinQ deoartmerit which is to be strictly in 

conformity with the notified recruitment rules. Thereafter 

the posts are advertised and aDiications are invited. In 

a situation when the number of aoilications received are 

substantially more than the number of oosts and it is not 

)Ossib1e to interview all the candidates the Commission can 

restrict the number of candidates to a reasonable limit 

based on their oualification and exoerience. 

In so far as eliQibilitv of R-4 notified as 

ier the recruitment rules is concerned. havinQ cmoleted 12 

years as an Advocate she fulfills the elioibility criteria. 

As the candidates for an unreserved rost were 144 the 
L 

Commission within its ambit devisea conscious and rational 

short listiria criteria which was followed uniformly on all 

the alications received. In the aforesaid criteria 

Masters Degree in Law with 14 years exoerience with three 

years exoerience in Law. out of which three years 

exoerience in law was criteria devised in cateorv-II. 

-t 
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In so far as short listina criteria is 

concerned, the Apex Court in 3aat Bandhu Chakravortv v. 

G.C. Roy, (2000) 9 SOC 739 held that it was for the Exoert 

Committee to evaluate the relevant exoerience of the 

aooellant to ascertain if he oossesses the reauisite 

exr.erience.. 	The answer <iven by the Exoert Committee 

cannot be set aside by the Tribunal in a judicial review. 

In Mohd. Riazul Usman Gani and Others v. 

District and Sessions Jude.. Naour, (2000) 2 SCC 606 the 

oex Court has held that laying down short listina criteria 

when there are a large number of candidates is oermissible 

and the criteria must be reasonable and not arbitrary 

havina regard to the oost for which recruitment is made. 

In so far as exoerience is concerned. Aoex 

Court in S.J. Baade v. State of Maharasthra.. 1991 (16) 

TC 838 held that the exoerience orescribed would deoend 

uoon the relevant orovisions and also the oarticular time 

for exoerience reauired.. 

If one has regard to the aforesaid in 

absence of any mala fides or arbitrariness in devisino 

short listino criteria the same is beyond our judicial 

review.. 	We have no hesitation to hold that the short 

listino criteria adooted by the UPSC was in accordance with 

law.. 

In so far as mala fides alleed by aoolicant 

aainst the Law Commission are concerned, the oaramount 

reauirement in view of the decision in Indian Exoress 

NewsoaoerS 	case (suora) is concerned, a vague assertion 
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(i::ii',/" 
to the mala fide shall not be a valid compliance.. One 	o 

al.leaes mala fides has to establish it.. A specific mala 

fide with foundation is to be 	and to be demonstrated 

and proved in a judicial proceedina.. We find that none of 

the authorities in person who has appointed applicant or 

were instrumental in any manner durina the selection have 

been arrayed in person to aileae mala fides.. 

In so far as aeneral mala fides are 

concerned the same have been raised on the around that the 

Commisslon has sho'n favouritism and took partisan stand to 

support the case of R'-4 and the documents have not been 

supplied and a personal hearina was not accorded to her. 

In our considered view these are vaaue assertions 	do 

not even prima fade establish the mala fides. The 

aforesaid alleaations do not constitute valid foundation of 

mala fides which is a condition precedent for its 

application - 

0 
In so far as the action of the Commission 

not to have verified the information in the attestation 

form and the actfnot takina appropriate action aaainst R-4 

despite aarenes5 about the fraud played on them by R4 and 

in deroaation of the condition of the warnina in the 

attestation form the same shows partisan does not hold 

water.. We find from the relv of the Commission that in so 

far as selection of -ep;4- 	is concerned, the same is not 

vitiated by any mala fides or is an invalid selection de 

hors the rules.. However, on appointment on false 

information which has already been verified by the 

competent authority and found to be only by way of 

IV 	
inadvertence not amountina to any wilful suppression or 
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fraud 	laved uoon them1a sho' cause notice as issued 	a 

R4 and on relv after consultation with UPSC further 

action is ataited. We cannot assume mala fides on that 

count. 	Resoondents have already taken an action and it 

should be in accordance with lab' heini aorooriate 

discioi:inarv authority. We cannot travel in their domain 

to assume the role of an aellate authority to suest 

them further course of action. It is sufficient that the 

UPSC recommendations have been comolied with. with utmost 

sincerity and within the parameters of established 

- 	 orocedure. 	Having reQard to the above the contentions 

out-forth as to mala fides having fa:iled to be established 

are re.iected. 

5$. In so far as eligibility of R-4 is 

concerned. thouah short listing criteria adooted by a 

canstitutonal body havina exoertise on the sublect cannot 

be found fault with in a judicial rovie, exceot when it is 

arbitrary against fair olav and eauity. In viei of the 

decision of the Apex Court in Praveen Sinhs case (sura) 

e oroceed to examine the above in the consnectus of the 

short listinQ criteria devised by the UPSC and followed 

thereunon. 

59. 	R-4 was short listed admittedly in 

cateaorv-II of the short listino criteria. according to 

which one should have Masters Decree in Law with at least 

14 years exoerience out of thich three years should be 

research exoerience in law is a must. There is no disoute 

as to research exoerience, as efr.'N4: had torked for more 

than three years in Law Commission. 



(22) 

60.. As reards her 14 years experience in Law is 

concerned.. having fulfilled the eliibilitV criteria of 

having practised as an Advocate within the meanina of 

Advocate Act of 1961 as a aualifvinq leqal practitioner R-4 

was eliqible.. Out of 14 years and 9 months the di.wute is 

five months experienCe in an honorary caoacitV as a 

Lecturer.. 	The same has not been counted while short 

l:istinq ar'licant as to criteria of 14 years exoerience.. 

61. 	There is no diwute as to the remaininci 

exoerience except R-4 workina as a Leqal Adviser in a 

family orivate concern for the Deriod 1..11..90 to 8..3..92 is 

concerned.. accordinQ to alicant if this period of one 

it, 
year andthee months is taken of from experience which is in 

a private firm without any research exøerience R-4 does not 

fulfil even the short listinq criteria makinq her selection 

as well as aoointment invalid in law.. In our considered 

view in the eliqihilitv criteria laid down in the 

a,:3vert:isemen't the exerience with Masters Deoree of 10 

years pertained to teachino or research exrerience in law.. 

However, the criteria devised by the UPSC in case of more - 

candidates than the post was 14 years exoerience, out of 

which three years research exoerience in law. In absence - 

of any mala fides alleoed aoainst the UPSC or any 

unfairness and criteria beina withoUt any context to the 

oost in ouestion the same cannot be ouestioned in law in a 

iudicial review beino a competent authoritY to devise its 

own method.. on rational basis on a comoarative reasonable 

classification 	the short listina 	criteria.. beina 
	a - 

constitutional body the presumtiOn to act fairly is to be 

drawn unless established to the contrary.. -- 
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62. 	If 	one 	has reard to 	the 	aforesaid 

stioulatiofl 	in 	the 	short-listinp 	criteria 	
as 	to 	the 

experience 	of 	14 years should be in research or 
	Leachina 

fr- 

field 	in 	law 	and 	also 	in 	absence 	of 	
any 	exDresse 

provisions 	as 	to 	14 years experience to 	
be 	counted 	in 

aovernment 	service 	an 	experience incurred in 
	law 	in 	a 

private 	aencV as a Legal Adviser is to be treated in 
	the 

context of post in question an experience in law. 

63.. 	The 	rule 	of 	literal 	and 	
qrammatical 

construction 	would apply clearlY shows that the meanino of 

experience 	includes experience in a qovernment service and 

otherwise 	unless specifically excluded.. 	
In absence of any 

Note appended or a clarification that such an experience of 

14 	years would count only., 	experience in 	
law in oovernment 

service 	and will not be inclusive of experience gained 
	in 

law 	in 	a private aencv the fair meanina which is 
	to 	be 

civen 	to 	cateorv-II 	is that one should 	have 	
14 	years 

a 
experience 	in 	law.. 	which R-4.. 	undisputedly fulfills.. 	

We 

cannot 	import 	a new meanino to the criteria which is 
	the 

urisdictiOn 	of 	the 	UPSC 	beino 	a 	constitutional 
	body 

empowered 	to 	devise 	their 	own 	methods.. 	We 	
see 	no 

arbitrariness in the criteria adopted.. 	Moreover, we are of  

the 	considered 	view 	that the experience deoends 
	on 	the 

situation 	the oost and aualification attached to the 
	post 

and other liabilities and duties attached to the post.. 

64. Direct recruitment to the post of ALO in Law 

Commisslon reauires experience in Law.. No distinction can 

be made between the experience gained in aovernment or 

otherwise.. 	The relevant consideration would be that it is 

an experience in the field of law.. It is not the case of 



applicant that R-4 ciained experience in some other fie 

but not in law makinQ distinction between the experience in 

oovernment and private concern without any embaro or any 

provision to the contrarY would be to frustrate and make 

otiose/redundant the short listing criteria devised 

under cateaorvII for the post by the UPSC.. 	Our 

jurisdiction is limited on judicial review.. We find that 

the aforesaid criteria and the experience prescribed is 

neither,  vitiated with mala fides nor unfairness.. 

65.. 	in so far as workina of R-4 in National 

Publicity Service and the certificate produced which 

a:cordina to applicant is fraud played by R4 are 

concerned, we find that earlier to the certificate issued 

art 8.3,92 National Publicity Service issued a certificate - 

to R-4 which relates to her appointment as a Legal Adviser 

since November.. 1990.. This was issued on 27.12.90.. 

pplicant had in no manner auestioned the workina of R-4 :in 

the private concern as Legal Adviser.. The thrust is on the 

falsity of the certificate issued on 8.3.92 on a format: 

which could not have been issued prior to 1995.. We find 

that as the fact that R-4 was workina as a Leaal Adviser in 

the aforesaid firm has not been disputed.. The fact that - 

the certificate was issued antedatifla its issuance in 1995 

in subseouent years as the word Mumbai-- could not have 

been fLoured before 1995 the same may have an iota of 

procurement of such a certificate at a later staoes in the - 

format in vooue but would not cast any doubt about its 

authenticitY.. 	The aforesaid certificate on alleoations of 

applicant and with reoard to the fraud played was 

thorouohlv examined- by the UPSC. the Constitutional Body 

and on due verification it was found that the certificate. 
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05- e- L 
lvct 	cienuine 	and 	whatever 	has 	been 	ailecied 	as 

s-tatementby 	alicant does not fall within 	the ambit 	of 

fraud.. 	It 	is 	established oosition of 	law that 	one 	who 

allecies fraud has 	to establish the same.. 	Havinci brouciht no 

evdence 	conclusive 	to establish fraud or forcierv in 	the 

certificate 	oroduced 	by 	R-4 	and 	the 	fact 	that 	on 

recommendation of UPSC the Law Commission has issued a show 

cause 	notice and with consultation with UPSC no action has 

been 	taken 	as 	the 	element 	of 	fraud 	was 	not 	found 

substantiated 	and in absence of any intention to fraud 	by 

R-4.. 	we, 	in a iudicial 	review, 	cannot assume the role of 
	a 

selection committee to cio into the correctness or otherwise 

of 	the 	documents 	oroduced 	before 	the 	UPSC, 	verified.. 

evaluated 	and 	relied 	uoon 	within 	its 	jurisdiction 	to 

a000int 	a 	candidate.. 	A selection which 	has 	been 	duly 

conducted 	in 	accordance with rules and does not 	have 	an 

element of unfairness or arbitrariness cannot be interfered 

with 	and 	in 	such 	a 	case 	this 	Court 	would 	have 	no - 

jurisdiction.. 	This olatform cannot be allowed to be 	used 

as a oublic interest liticiation-.. 	In our considered view as 

the 	UPSC and the Law Commission on meticulous 	examination 

of 	the alleciations levelled by aoolicant to the exoerience 

certificate 	oroduced by R-4 have found the same as neither 

vitiated 	by 	fraud and also no false information has 	been 

found 	to 	be communicated to them.. 	Havinci failed 	on 	
the 

basis 	of 	oerformance to be aointed. 	in absence 	of 	any 	- 

mala 	f ides 	or 	violation 	of 	rules i  challencie 	to 	the 

a000lntment of R-4 cannot be sustained in law.. 

- 	66.. 	In so far as attestation form is concerned.. 

the same has no bearina on the selection orocess which has 

,- been adooted on the basis of comoarative merits includinci 
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aualification.. exoerience.. confidential record of serE/ 

and on comoarative analysis of the same R-4 was found more 

meritorious than alicantv 	As the Dost is in direct 

recruitment selection by the UPSC cannot be Questioned.. 

Merely because ao1icant had rendered more service and more 

aualified would not be a Qround to interfere as it is a 

Qeneral tendency on the Dart of failure candidates to 

assail the selection and aDDointment of another candidate.. 

If this is to be interfered as a thumb rule the sanctity of 

Commission like UPSC would not be- ma:intained and the 

recruitment to a civil service or Post would be prone to 

interference even at the wink of an eye and that shall lead 

to administrative chaos. The case law cited by applicant 

to establish that if the candidate is not aualifed it - 

amounts to a fraud and his aoDointment vests him with no 

rlQht is concerned, no doubt in a iudicial review even the 

recommendations of UPSC are challenQeable but it has to be 

established that- the information 'furnished was wrong and 

the aDDointee had Dlaved a fraud. We do not find any such 

infirmity in the aDDointment.. The aDoointment is neither - 

arbitrary nor mala fide or caDriciou.s.. This has been done 

as per the rules and short listinQ criteria devised by the 

UPSC on comDarative analysis and consideration of the rival 

merits of the Darties keeDina in view the overall record 

and exoerience and as R-4 was 	found to be more 

meritorious and have Derformed better in comoarison- to 

applicant the selection as well as appointment has not been 

vitiated by any fraud and R4 being eliqible the claim of 

applicant from all anqles is liable to be re,iected.. 
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67, In the result, for the foreooina reasons. 

f:mnd this OA as bereft of merit and as no lecial infirmity 

has been found in the aointment of R-4OA is dismissed, 

but, without any order as to costs. 

(Shanker Raiu) 
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