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PRINCIPAL BENCH : NEW DELHI “
OA No.2733/2002 Date of decision: 18.7.2003
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{Bv Advocates: Sh. R.K.Gupta)

versus
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CENTRAL ADMINISTRATIVE TRIBUNAL. PRINCIPAL BENCH ;
04 No.2733/2002
New Delhi this th,. ~
@w Delhi this the [8 dav of Julv. 2003.

HON:BLE MR. V.K. MAJOTRA. MEMBER (ADMNVY)
HON'BLE MR. SHANKER RAJU. MEMBER (JUDICIAL) -

Dr. Mukulita viiavawaraiva.

Deputy Law Officer.

Law Commission of India.

Netw Delhi. ~Applicant

{Bv Advocate Shri R.K. Gupta)

~Yarsyus-

1. Union of India. throuah
Mamber Secretarv.
Law Commission of India.
Ministrv of Law & Justice.
Shastri Bhawan. 7th Flooir.
f-Wina. New Delhi-1. 7

7. Union Public Service Commission.
throuah its Secretary Shahiahan Road.
Dholpur House. New Delhi-11.

%. Union of India. Ministrvy of Law.
Justice & Companay Affairs.
Department of Leaal Affairs.
throuah its Secretary.

Shastri Bhawan. 4th Floor.
A~Wina. New Delhi-1.

4. Smt. Pawan Sharma.
additional Law QOfficer.
Law Commission of India.

Shastri Bhawan. 7th Floor.
& Wina. New Delhi-1. ~Respondents

(Bv Advocates Shri A.K. Bhardwai. Sh. Aman Lekhi with
Sh. R.K. Chaurasia and Sh. D.K. Sinah)

0O RDER

Bv Mr. Shanker Raiu. dember (J):
'Aoolicant has souaht for the followina reliefsz:

i) Set aside the selection and appointment

dated 20.12.2000 of the respondent No.4 To
the post of Aadditional Law Officer. Law

commission of India.

(ii) Direct urRsSC to declare applicant as
successful in the selection of Additional
Law Officer. Law Commission of India and
thereafter.




i

12)

(iii) Oirect Respondent No.l to issue
appointment order to the applicant to the
post of Additional Law QOfficer. Law
Commission of India.

{iv) Set aside order dated 9.10.2001 and
20.9.2002 passed bv Respondent No.l/lLaw
Commission of India.

() to direct the Respondent No.l and 2 to
produce all the relevant records reqarding
the selection and appointment of the
Respondent No.4 to the post of Additional
L.aw Officer alona with comments of
Respondent No.4 dated 3.8.2001 made
avainst the representation dated 12.3.2001

and also her comments acgainst
representation dated 5.12.2001 of the
applicant and the comments/observation
made bv UJ.P.S.C. acainst aApplicant’s
representation dated 12.3.2001 ard

5.12.2001."
A%

v 2. Applicant. who has been workina as
' Deputyv Law Officer (DLD) in the Law Commissian
ofF India had also practised as an advocate from 18.10.1979
to 1.12.1985 and was also an Assistant Professor in the

Department of Law at the Government Arts and commerce

Colleae. Indore for the period from 1.9.86 to 17.2.99.

3. applicant ijoined as DLO in Law Commission on

18.2.99.

4q. In pursuance of advertisement No.lé6. 1tem
No.5. 1999 issued by UPSC in the vear 1999 published on

25 8.99 applicant applied for the post of Additional Law

Officer (ALOY.

5. Aas per the advertisement the followina

essential aualifications were prescribed:

“4.7 That as ver the said Advertisement.
the followinag ware the essential
aualifications:-




Ma§ter“s dearee in Law of a recoanised
Universitv or eauivalent and possessina
ten _vears teaching and/or research
experience in Law

OR

Bachelor’s Dearee in law or a recoanised
University or eauivalent and possessina
1z vears teachina and/or research
experience in Law

QR

Sthould have been a Member of State
Judicial Service for 12 vears

aR

should be a aualified leaal practitioner
i.e. advocate (within the meanina of
Advocates Act. 1961) who has practised as
such for 12 vears.

Motesl: In computina the period durina
which a person has held an office in the
state Judicial Service. there shall be
included anv period during which he has
held anv other leaal posts or any period
durina which he has been a aualified
leaal practitioner.

NotesIIl: In computina the period durina
which a bperson has been a leaal
practitioner there shall be included anv
pariod durina which he has held any
office in the State Judicial Service or
had held a leaal post in the Department
of State or Central Govt./Union Territorw
Government Research Institutes or other
Research Institute of repute.
Universities etc.

Naote:I11: Preference shall be aiven to a
paerson having experience in leaa L
research.

& in opursuance of advertisement Tfor one

unreserved post 145 effective applications were received
for consideration. since a larae number of candidates
possessed essential qualifications. UPSC decided to adopt &

rational short listina criteria. as follows:

Category ~—I1 Master’s Dearee in Law plus
havina at least 18 vears’ teaching

experience



Categorv~-11 Master® s Dearee in Law bplus
havina at least 14 vears’ experience out
of which must be 3 vears’ research
experience in Law.

Cateaoryv-I111 Bachelor’s Dearee in Law
plus havina at least 16 vears’ experience
out of which must be 3 vears®™ research
experience in lLaw.

Category—-IV Bachelor®s Dearee in Law plus
havina at least 27 vears experience as a
member of State Judicial Service or
holding a leaal post in the Department of
State or Central Govt./Union Territorv
Government/ Research Institutes ot
teachina experiasnce or as l=aal
practitioner. :

7. Lﬁfter short listina the eliaible candidates
Commission;hgint bv its letter dated 25.9.2000 names of 16
candidates. includina 10 <aovernment servant to Law
Commission alonawith 129 candidates. Name of applicant was

conspicuously absent from the short list. Howeaver .

suaaestions from Law commission/Ministries were open.

8. Whereas respondent No.4 who was placed in
categorv-I1 of the short listina criteria was called for
interview havina possessed with an experience of 14 wvears
and nine months. as reflected in the application form.
This includes experience of one vear and three months as
Leaal Adviser in the private firm as also experience as &
Lecturer in an honorary capacity of five months in the Law

Centre in Delhi Universitv.

9. In pursuance of receipt of letter dated
5 9 2000 of Commission the Law Commission sent a list qf
10 suitable candidates recommendina them for beina called
for interview. accordinalyv. interview letters had been

issued to all the short listed candidates. No letter was
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issued to applicant. applicant represented to the Law
Commission for an opportunity of interview. As nothina has
been heard on her representation another representation

sent remained unresponded.

10. applicant beina aaarieved filed 0A-2368/2000
pravina consideration for the post of ALO and to withhold

the result till her candidature is considered.

11. By an order dated 14.11.2000 takina note of
the fact that applicant is an aspirant for ALO and those
juniors and less qualified have been called for interview
notices have been issued and the selections and conseauent

appointments have been pended.

12. applicant received an interview call on
14.11.2000 to appear on 15.11.2000 for selection to the

post of ALO.

1%. applicant reported to UPSC and was asked by

the concerned officer to submit attestation form.

14. In absence of attestation form not attached
with the first letter delivered at her residence applicant
showed her inability. However. an undertakina was aiven to
submission of dully filled up attestation form after the
interview. Later on applicant appeared for interview and

thereafter submitted duly filled attestation form.

™
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1%, In December. 2000 UPSC has sent
recommendations to the Law Commission selectina respondent
No.4 to the post of ALO and bv a letter dated 18.12.2000 on
appointment R-4 iocined the post of ALO. A notification in

this reaard was published on 20.12.2000.

16. applicant preferred a representation on
12.%.2001 alleaina furnishina of false information and
suppression of facts in the application as well as
attestation form by R-4. AS despite lapse of sufficient
time representation was not disposed of. an application was

moved in 04 for its amendment.

17. Bv an order dated 11.7.2000 the 0A was
allowed to be withdrawn with liberty to challenae selectian
of R-4 and in the interreanum directions have been issued
to R-1 to consider and dispose of the representation of

applicant by a detailed and spbeakina order.

18. By an order dated 9.10.2001 representatian

of applicant was reiected.

1. applicant beina aaarieved preferred another
representation on 5_172.2001. which was considered and

rejected on 20.9.2002. aivina rise to the present OA.

20. Learned counsel for applicant Sh. R.K .
gupta filed his written submissions. According to him. R—-4
was hnot eliaible for beina considered as a candidate for

selection to the post of ALO. as per short listina
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criteria adopted bv USPC R~4 has been placed in cateaory-II
which reauires Master’s Dearee in Law with 14 vears’ and
nine months in her application form. out of which one vear
and three months was as a Leaal Adviser in a private firm
called National Publicity Service owned by her father and

five months’™ experience as Lecturer on an honorary basis in

Law OCentre-~II. Delhi Universitv. which cannot be counted
towards experience. accordinalv an ineliaqible candidate
has been selected and appbointed. Learnhed counsel for

applicant placed reliance on the followina decisions to
contend that an uncualified person appointed bv mistake, the
appointment 1is a nullity. It is also stated that whenevear

there is a reauirement of experience or aovernment service

the service rendered in a private concern shall not be
inclusive. Sh. Gupota further contends that a auasi
Judicial authority empowered to make selection and

appointment also is free to adopt the procedural aspect but
it is not allowed to act contrary to fair play. aoodd
conscience and  eauitv. It is also stated that in a
selection by Public service Commission judicial review 1is
permissible if decision of the Government on examination 1is

found to be arbitrarv. mala fide or capricious.

i pDistrict Collector & Chairman. Vizianadaram Social
welfare Residential School society. Vizianagaraim
and Anr. v. M. Tripura sundari Devi. (19903 3

sCcC 655.

ii)d Thote Bhaskara Rao V. A.P. pPublic Service
commission and Others. 1987 (supp) SCC 587.

iiid K.G. ashok & Ors. V. Kerala PRPublic Garvice
Commission & Ors.. 2001 (3) SCALE F47 .

iv) Jammu & Kashmir Public service Commission V.
Farhat Rasool and Others. 1995 Supp (4) SCC 621.
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v Praveen Sinah v. State of Puniab & Others. L2000 )
8 SCC &33.
vi) Or. H. Mukheriee v. Union of India & Others.

1994 Supp (1) SCC 250.

vii) Wwaman Rao & Others v. Union of India & Others.
(1981) 2 SCC 3462.

viii)d Or. J.P. Kulshrestha and Others v. Chancellor.
allahabd Univeristv and Others. {1980) 3 SCC 418.

ix) K. shekhar v. V. Indiramma and Others, (2002) &
3CC 586.
) Union of India v. A. Naagamalleshwar Rao. AIR 1998
sC 11l.
ZA. Learned counsel for applicant contends that -

ineliaibility of R-4 and the fraud plaved by her while

aivina details of her experience in her application as well -

as attestation form wherein the experience taken as Leaal
Adviser in Private Firm or Research Institution. i.e.. -
National Publicity Service from 1.11.1990 to 8.3.1992
cannot be reckoned for the purpose of countina experience
as per cateaory-I1I short listina criteria. az the
documents submitted.. i.e.. certificate- from National
publicity Service. a private firm is apparently foraed on
the basis that it carries E. Mail address thouah issued on
8.3.92 in 1992 because E. Mail in Delhi had only taken
place in 1995. Bv referrina to the word Mumbai”® in the
certificate dated 8.3.1992 on the basis of notification of
aazette of State of Maharashtra dated 28.7.1995 where the
*Mumbai’ has been replaced in place of Bombay it 1%
contended  that this clearly shows that the certificate
jseued by antedatina the date of the certificate. On the
strenath of the above it is stated that R-4 was selected
using fraud. as such her appointment is unsustainable in

law.
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2% . Aanother contention put-forth 1is
applicant in her attestation form aiven false information
in so far as her experience from 1992 to 5.12.1959 workina
as DLO in Commission whereas she had worked onlv as ALO and

also falselv mentioned the salary as Rs.23.000/- per month.

2% It is further stated that althouah applicant
had worked as Research Assistant in Indian Law - Institute
from 1.8.1985 to 9.1.1986 she had falselv stated to have
waorked as Assistant Research Professor. In furtherance it
is stated that applicant had also mentioned falsely her
salary as Lecturer in Delhi University whereas she worked
on an honoraryv basis. Placina reliance on the decision of
Apex Court in Kendriva vidvalava Sanaathan & Ors. V. Ram
Ratan Yadav. 2003 (2) SCALE 444. it is stated that keepnina
in view the warnina on the attestation form as to
cancellation of appointment and selection and furnishina
false and incorrect information applicant was not fit to be

retained in aovernment service on account of false

information.

24. another araument put-forth by Sh. Gupta is
that R-4 has also supplied false information in her

application form.

2%, sh. Gupta states that attestation form has
a bearina on selection process. on not furnishina the
filled up attestation form applicant was taken to task bv
the Chairman of the selection Committee. which clearlwy
proves that the attestation form is relevant for selection

process whereas attestation as well as application form of

—a
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applicant was aiven a total go-bye. The verv purigs of
attestation form is to verifyv and clear the candidature of

the candidate.

6. Lastlv. learned counsel alleaes partisan and
favouritism of Law Commission towards R4 by citina copy «f
the comments on representation of applicant dated 12.3.2001
was hot furnished to applicant as well as Ccopv of tThe
letter of the Commission dated 7.8.2001. Mo parsonal
hearing was accorded to applicant. It iz further stated
that despite recommendation of UPSC to the Law Commission
to take apbropriate action against R-4 the same iz vet to
be followed. The learned counsel states that an invalid
appointee who is ineliaible as per the laid down criteria
has no riaht to the post. He relies upon the followina

decisions to substantiate his contention:

a.%. Doshi w. Union of India. (200L1L) 4 SCC 4%.

e
[—

P.M. Das v. State of Orissa. (7001 2 SCC 480.

-t
Mt
——

27 . It is stated that there has been a taendency
in the application as well attestation form and that the
Wesc had found applicant eliaible and =zelected on the basis
of hear 14 vears teachina/research experience which was not

as a matter of fact possessed by R—-4.

z28. By aqaivina comparative merits it is stated

'S
that whereas applicant iz Doctorate in Law with 192 = years
experience. R-4 1is onlv a3 Post Graduate in law havina 14
vears experience. is. inferior in merit but by way of

favouritism was appointed. which cannot be sustained in

law.
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29. Shri A.K. Bhardwai. learned counsel
appearina for R-1 contested the OA and as a preliminary
objection contended that once the candidate for a direct
recruitment appeared in selection and declared failed
cannot aquestion the selection. The Tribunal cannot assume

W

the role of a Selection Committee fp 90 into the rival

merits of candidates.

30. sh. Bhardwaj states that not even an iota
of material was placed to indicate favouritism and mala

fide on the part of the Law Commission.

31. accordina to him. on & short listina
crriteria adopted. which does not suffer from anv mala fide
or discrimination R-4 was found to have been covered under
short listina criteria-II and beina a selection in absence
of anv mala fides the criteria evolved and the selection on
the basis of individual performance cannot be auestioned 1in

a judicial review.

32. In so far as recommendation of UPSC in case
of suppression of material fact bv R—-4 a show cause notice
was I1ssued to R-4 and on receipt of the reply and after

consultation of UPSC no action has been taken.

33. In the aforesaid backdrop it is contended
that post of ALO belonas to direct recruitment auota and
was to be filled up throuah open direct recruitment.
Merely because applicant is holdina feeder post of DLO 1is
of no relevance. UPSC beina the final authority for

interview. recommendindg and selectina the suitable
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candidates summoned R-4 as well as applicant in  interview
and the Law Commission has very limited role in selection
which thev had discharaed fairly and impartiallwv. The
reasoned orders passed by respondents - dealina with
meticulouslyv each contention of applicant shows their bona
fide. However. on second representation of applicant UPSC
was consulted and after the expert bodv had aone into the
contentions put-forth by applicant as to alleaed false

entries in the application as well as attestation form on

“verification with particular reference to the experts

alleaations raised by applicant have not at all besn

substantiated. No misleadina and false information has

been aiven bv R-4 and the discrepancies in application as
well as attestation form as to the factual scenario were at
best an outcome of inadvertence. The final selection was
carried out on the basis of interview and service record

and experience in research.

4. Sh. Bhardwai stated that under Article 323
of the Constitution of India UPSC is to be consulted in all

and

]

matters pertainina to recruitment to civil saervice

posts. Their decision cannot be auestioned except when

actuated with mala fides or is aqainst the rules. As none
of the aforesaid conditions exist. findina no infirmitv in
the eliaibilitv and appointment of R-4 0A is liable to be

dismissed.

5. UPsSC. respondent No.2. in their reply
throuah Sh. | U.K. Sinah contended that URSC &
Constitutional Bodv established under article 315 of the
Constitution eniovs the dutv of recruitment to all services

and bposts. In discharae of the above Commission has been
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vested with the powers to devise their own bproc
abiectivelvy and in a Jjust manner with reaard to the
reasonable classification of wvarious applicants on the
basis of their aualifications. experience as an intearal
part. This power of classification has been wupheld bv

several pronouncements of the aApex Court.

Y
36. Though Ak?pan&wﬁ%as aualified in so far as
. " ‘ .
ha¥ eliaibilitv in the notification is concerned. having

practised for 12 vears as an Advocate Qithin the meanina of
Actvocate Act of  1961. She fulfilled the eliaibility
criteria but as the provisions of application for lone
unreserved bpost was auite hiah valid reasonable short
listing criteria was devised by the Commission and applvina
the same the experience of applicant as an advocate  was
also counted and she was short listed in cateaorv-II1I.
whereas R~4 was short listed in- cateaorv-II. Her
experience as a Lecturer in honorary capacity was not

counted while short listina the candidates.

37. In so far as attestation form is concerned.
the same was sent to applicant with the letter delivered at
official address but she did not open the letter. However.
without preiudice to her riahts she was allowed to be
interviewed without even photoaraph and attestation form.
&% the attestation form has no bearina on the performance
of the candidate the alleaations levelled by applicant hawve
been examined and Law Commission was advised to take
appropriate action. In so far as experience of R-4 in
Mational Publicitvy Service is concerned. after verification
the same was found to be in order. As applicant was havina

14 vears of experience in short listina criteria she was
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called for interview and on comparative merits
L 4

verformance of applicant and R-4 in the interview and

taking overall merits. i1ncludina the service record neither

any favouritism nor partisan was done.

38 . Lastlv. it is stated that as applicant has

w3

failed she has challenaed the appointment without anvy mala

fide or illeaality in the process.

39. Sh. aman Lekhi. learned counsel. appearina
for R-4 contesfed the 0A and vehemently opposed the
contentions. As  a preliminarv obiection it is contended
that uPsC with reauisite expertise to assess the
suitability of a candidate for the post. 1its decision
cannot be reviewed on merits nor assessment questioned to
reach the conclusion. As the procedure for selection has
not been vitiated bv mala fides. in absence of anwv
procedural illecality or arbitrariness in the selection
same cannot be auestioned or set aside. It is also stated
that under no statutorv obliation the UPSC has to record
reasons for selection. However. in the instant case UPSC
had aiven reasons for selectina R-4 over applicant.
Reasons beina proximate and appropriate on application of
mind and reasonableness of assessment,iurisdiction of the
Tribunal cannot be invoked to challenae the sufficiencv of
reasons  as  lona as the decision is ex facie reasonable
havina made on application of consideration relevant to the
solution of the controversv. Hostile discrimination has
been denied on the around that applicant was interviewed
and beina onlv riaht of consideration a riaht to claim
appointment to a particular post cannot be exercised.

Referrina to the followina cases of Apex Court it is stated
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that scope of FJudicial review in selection comm
decision iz wverv limited and Tribunal exceeds its
jurisdiction by enterina into the field reserved for

selection committee:

AM. Yadi v. India Trade Promotion Oraanisation
and another. 1994 Supp (2) SCC 667.

[
—

ii) Kuldip Chand v. State of H.P. and Dthers. (1997)
5 8CC &0.
40. Accordina to Sh. Lekhi in so far as

eligibilitv c¢riteria of 12 vears legaal practice as an

aodvocate makes R-4 eliaqaible for selection.

4]. Comina to the bone of contention as Yo
experience of 14 vears as a short listina criteria is
concerned. it is stated that in the short listing criteria

the post is not specified and nature of experience has not

been described. an  experience in law includes both in
aavernment as well as private sector. Unless the

experience in private firm as a Legal Adviser is expresslwy

excluded bv a Note appended in the short listina criteria.

v .
In this backdrop it is stated that .££$P'4*', had three
vears® experience 1in research while workina 1in Law

commission and in so far as experience in all for 14 vears

W
Reskomlen% aualified the same.

4%, It is stated that no mala fides have been
alleged aaainst UPSC and there is no evidence as to fraud
ar foraery. In so far as certificate of National Publicity
Service is concerned. it is contended that applicant has
auestioned the authenticity of the certificate but has not
denied service of applicant as Leaal Adviser in National

Publicityv Serwvice.

b
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43. In this backdrop it is stated that it mav be
due to inadvertence certificate of experience was issued bv
antedating it but the fact remains that the certificate has
been  issued in the old format to R-4. In so far as his
appointment as a Leaal aAdviser in National Publicitw
Service is concerned the aforesaid was thorouahly verified
by the Commission who are the competent authority and as
the same was found aenuine the workina was counted towards
experience. It is stated that as reagards Indian Law
Institute experience is concerned. ResearcH Assistant and

assistant Professor have already been decided to be treated

at par.

a4 . wWhile referrina to the mode of recruitment
it is stated that the post was under direct recruitment
auota and not a promotional post for feeder cateaorv. The

certificate issued by Faculty of Law has not been counted
and the pay unrevised was mentioned and moreover the UPSC
was not concerned with the pav but the experience aained in

makina selection.

4%, as far as mala fides are concerned. it is
stated that in accordance with the settled principles of
law mala fide should be specific with a proper foundation
and aaainst whom it is alleaced the person is to be
jdentified. Mere personal enimity in the matter of

selection cannot be a around or foundation of mala fide and
\

mere bald averment of mala fide would not be a wvalid

compliance.

—h
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46 . As applicant was considered it is not onen
for him to challenae the selection process beina valid. As
applicant was aiven a fair deal and it was without anv
protest he is estopped by the doctrine of waiver and
estoppel to challenﬁe the selection process. It i=s
contended that order passed bv the respondents on second
representation of applicant has dealt with all her
contentions and under the auise of challenae to appointment
applicant iz not allowed to compel the respondents to reach
a contrary decision. Relvina upon the decision of Apex
Court in  Indian Express Newspaper (Bombay) Pvit. Ltd. &
Others v. Union of India. (1985) 1 SCC 4641 it iskcontended
that Res/;ondmi4l;;einq more meritorious and havina
parformed better than applicant in absence of anv mala fide
or fault in the selection process or the decision makina,

her appointment is valid in law and cannot be interfered by

this court in a judicial review.

a7 .- We have carefullv considered the rival
contentions of the parties and perused the material on

record.

48. Even a failed candidate who even without
puttina obiections before the selection process an«d
participated in it is not precluded from challenaina the
same if the selection is vitiated with mala fides in
violation of the rules and made at the cost of fair wplav.
aqood conscience and eauitv. as held by the Apex Court in

Praveen Sinah’s case (supral.
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49. UPSC  in short is a constitutional bodv
established under article 315 of the Constitution of India
and eniovs upon it duty of makina recruitment to civil
services and posts under the Union of India. While
discharaina its constitutional obliaation it has been
vested with the powers to devise their own procedure
obiectivelvy in a just manner. Reasonable classification
adopted is an intearal part based on the aualification and

experience of candidates. The task of the Commission Yo

set  in  motion the process of recruitment on reauisition

from the indenting department which is to be strictly in
conformity with the notified recruitment rules. Thereafter
the posts are advertised and applications are invited. 1In
a  situation when the number of applications received are
substantially more than the number of wosts and it is not
possible to interview all the candidates the Commission can
restrict the number of candidates to a8 reasonable 1limit

based on their aualification and experience.

50. In so far as eliaibilitv of R~4 notified as
per the recruitment rules is concerned. havina completed 12
vears as an Advocate she fulfills the eliaibility criteria.
A the candidates for an unreserted post were 144 the
Commission within its ambit deviseda conscious and rational
short listina criteria which was followed uniformly on all
the applications received. In the aforesaid criteria
Master’s Dearee in Law with 14 vears experience with three
vears experience in Law. out of which tThree VEATS

experience in law was criteria devised in cateaory-II.
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In so far as short listina criteria—"is
concerned. the Apex Court in Jaaat Bandhu Chakravorty v.
G.C. Rov. (2000) 9 SCC 739 held that it was for the Expert
Committee to evaluate the relevant experience of the
sppellant to ascertain if he possesses the reauisite
experience. The answer given by the Expert Committee

cannot be set aside by the Tribunal in a judicial review.

(831

2. In Mohd. Riazul Usman Gani and Others wv.
District and Sessions Judae. Naapur. (2000} 2 SCC 606  the
apex Court has held that lavina down short listina criteria
when there are a larae number of candidates is permissible

and the criteria must be reasonable and not arbitrarwy

havina reaard to the post for which recruitment is made.

53. In so far as experience is concerned. ApeXx
Court in §.J. Baade v. State of Maharasthra. 1991 (1)
ATC 838 held that the experience prescribed would depend
upon the relevant provisions and also the particular time

for experience reauired.

54 . If one has reaard to the aforesaid in
absence of 'anv mala fides or arbitrariness in devising
short listina criteria the same is bevond our judicial
review. We have no hesitation to hold that the short
listina criteria adopted by the UPSC was in accordance with

law.

-

55. In so far as mala fides alleaed by applicant
against the Law Commission are concerned., the paramount
reguirement in view of the decision in Indian Expres:s

Newspaper’s case (supra) is concerned. a vaaue assertion
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tq the mala fide shall not be a valid compliance. One Who
alleaes mala. fides has to establish it. A specific mala
fide with foundation is to be kuakand to be demonstrated
and proved in a iudicial proceedina. We find that none of
the authorities in person who has appointed applicant or

were instrumental in anv manner durina the selection have

been arraved in person to alleae mala fides.

56. In so far as aeneral mala fildes are
concerned the same have been raised on the around that the
Commission has shown favouritism and took partisan stand to
support the case of R-4 and the documents have not been

supplied and a personal hearina was not accorded to her .

1}

WA
In our considered view these are vaaue assertions - do

nat  even prima facie establish the mala fides. The
aforesaid alleaations do not constitute valid foundation aof
mala fides which 1is a condition precedent for its

application.

57. In so far as the action of the Commission
not to have verified the information in the attestation
form  and the actq:ot takina appropriate action aaainst R-4
despite awareness about the fraud plaved on them bv R-4 and
in deroaation of the condition of the warnina in the
attestation form the same shows partisan does not hold
water. We find from the reply of the Commission that in so
far as selection of ﬁesﬁ;‘Qs _is concerned. the same is not
vitiated by anv mala fides or is an invalid selection de
hors the rules. However. on appointment on false
information which has alreadv been verified by the

competent authority and found to be only by wav of

inadvertence not amountina to anv wilful suppression or
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fraud plaved upon themfa show cause notice was issued

R4 and on reply after consultation with UPSC further

action is awaited. We cannot assume mala fidez on that

caunt. Respondents have already taken an action and it
should be in accordance with law beina appropriate
disciplinary authoritv. We cannot travel in their domain

to assume the role of an appellate authority to sugaest

]

them further course of action. It is sufficient that = the
UPSC recommendations have been complied with., with utmost
sincerity and within the parameters of established
procedure. Havina regard to the above the contentions
put-forth as to mala fides havina failed to be established
are reiected.

58. In so far =) eliaibility of R-4 is

f

concerned. thouah short listina criteria adopted by @
constitutional bodv havina expertise on the subject cannot
be found fault with in a judicial review. except when it is
arbitrarvy aaainst fair plav and eauitv. In view of the
decision of the @Apex Court in Praveen Sinah’s case (supra)
we proceed to examine the above in the conspectus of the
short listina criteria devised by the UPSC and followed

thereupon.

59. R~4 was short listed admittedly in
cateaorv~II of the short listina criteria. accordina to
which one should have Master’s Dearee in Law with at least
14 vears experience out of which three vears should be
research experience in law is a must. There is no dispute

™
as to research experience. as (egb%ﬂh4w had worked for more

than three vears in Law Commission.
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60. As reqaards her 14 vears experience in Law is
concerned. havina fulfilled the eliaibility criteria of
havina practised as an fadvocate within the meaninag of
Advocate act of 1261 as a aualifvina leaal practitioner R-4
was eliaible. Out of 14 vears and 9 months the dispute is
five months experience in an honorary capacity as a
Lecturer. The same has not been counted while short

listina applicant as to criteria of 14 vears axperience.

61. There 1is no dispute as to the remaininQ
experience except R-4 workina as a Leaal Adviser in a
familv orivate concern for the period 1.11.90 to 8.3.92 is
concerned. accordina to applicant if this period of one

"
vear andéhﬂw months is taken of from experience which is in
a private firm without any research experience R-4 does not
fulfil even the short listinag criteria making her selection
as well as appointment invalid in law. In our considered
view in the eliaibilitv criteria laid down in the
ardvertisement the experience with Master’s Dearee of 10O
vears pertained to teachina or research experience in law.
However. the criteria devised by the UPSC in case of more
candidates than the post was 14 vears experience. out «of
which three vears research experience in law. In absence
of any mala fides alleaed against the UPSC or anv
unfairness and criteria beina without anv context to the
post in auestion the same cannot be auestioned in law in &
judicial - review beina a competent authority to devise its

own method. on rational basis on a comparative reasonable

classification the short listina criteria. beaina a -

constitutional body the presumption to act fairlyv is to be

drawn unless established to the contrary. -

-f
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&% 1f one has reaard to the aforesald %0
stipulation in the short~listina criteria as to the
experience of 14 vears should be in research or teachina
. i M
field in law and also 1n absence of anv exprasse.
provisions as to 14 vears experience to be counted in
aovernment service an experience incurred in law in &

private agency as a Leaal Adviser is to be treated iﬁ the

context of post in guestion an experience in law.

63 . The rule of literal and arammatical
construction would apply clearlv shows that the meaning of
experience includes experience in a aovernment service and
otherwise unless specifically excluded. In absence of anw
Mote appended or a clarification that such an experience of
14 vears would count only. experience in law in aovernment
service and will not be inclusive of experience aained in
law in a private aaencvy the fair meanina which is to be
aiven to cateaory-I1I 1is that one should have 14 vears
experience in law. which R-4. undisputedly fulfills. We
cannot  import a new meanina to the criteria which is the
jurisdiction of the UPSC beinag a constitutional body
empowered to devise their own methods . We see no
arbitrariness in the criteria adopted. Moreover. we are of
the considered view that the experience depends on the
situation the post and aualification attached to the post

and other liabilities and duties attached to the post.

64. Direct recruitment to the post of ALO in Law
commission reauires experience in Law. No distinction can
be made between the experience gained in aovernment or
otherwise. The relevant consideration would be that it is

an experience in the field of law. 'It'iS‘ﬂOt the case of
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applicant that R-4 aained experience in some other fie
but not in law makina distinction between the experience in
government and private concern without any embardqao or anv
provision to the contrary would be to frustrate and make
W

otiose/redundant the short listina criteria devised
under cateaorv-11 for the post bv the UPSC. our
jurisdiction is limited on judicial review. We find that

the aforesaid criteria and the experience- prescribed is

neither vitiated with mala fides nor unfairness.

65. In so far as workina of R-4 1in National
publicity Service and the certificate produced., which
accordina to applicant is fraud plaved by R-4 are
concerned. we find that earlier to the certificate Iissued
on 8.%.92 National Publicity Service issued a certificate
teo R-~4 which relates to her appointment as & lLLeaal Adviser
since November. 1%90. This was issued on 27.12.90.
applicant had in no manner auestioned the workina of R-4 in
the private concern as Leaal Adviser. The thrust is on the
falsity of the certificate issued on 8.3.92 on a format
which could not have been issued prior to 1995. We find
that as the fact that R-4 was workina as a Ledal Adviser in
the aforesaid firm has not been disputed. The fact that
the certificate was issued antedatinag its issuance in 1995
in subseauent vears as the word "MumbaiX could not have
been fiaured before 1995 the same may have an iota «f
procurement of such a certificate at a later staaes in the
format in vodaue but would not cast anv doubt about 1ts
authenticity. The aforesaid certificate on alleaations of

applicant and with reaard to the fraud plaved Wwas

thorouahly examined by the URPSC. the Constitutional Bodvh

and on due verification it was found that the certificate .

~F .

—
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L

wa< aenuine and whatever has been alleced as farze
statement by apblicant does not fall within the ambit of
fraud. It is established position of law that one who
alleaes fraud has to establish the same. Havina brouaht no
evidence conclusive to establish fraud or foraery in the
certificate produced bv R-4 and the fact that on
recommendation of UPSC the Law Commission has issued a show
cause notice and with consultation with UPSC no action has
been taken as the element of fraud was not found
substantiated and in absence of anv intention to fraud by
R-4. we. in a iudicial review. cannot assume the role of a
selection committee to ao into the correctness or otherwise
of the documents produced before the UPSC. verified.
evaluated and relied upon within its jurisdiction to
appoint a candidate. A selection which has been dulvy
conducted in. accordance with rules and does not have an

element of unfairness or arbitrariness cannot be interfered

with and in such a case this - Court would have no
jurisdiction. This platform cannot be allowed to be used
asx a public interest litiaation. In our considered view as

the UPSC and the Law Commission on meticulous examination
of the alleaations levelled bv applicant to the exparience
certificate produced by R-4 have found the same as neither
vitiated by fraud and also no false information has been
found to be communicated to them. Havina failed on the
basis of performance to be appointed. in absence of anv
mala fides or viclation of rules ;, challenae to the

appointment of R-4 cannot be sustained in law.

66. In so far as attestation form is concerned.

the same has no bearina on the selection process which has
v
been adopted on the basis of comparative merits includin«

:ls‘\, -
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qualification. experience. confidential record of sery

and on comparative analvsis of the same R-4 was found more
meritorious than applicant. As the post is in direct
Frecruitment  selection by the UPSC cannot be auestioned.
Merelyv because applicant had rendered more service and more
aualified would not be a around to interfere as it 1is a
aeneral tendency on the part of failure candidates to
assail the selection and appointment of another candidate.
If this is to be interfered as a thumb rule the sanctity of
commission like UPSC would not be- maintained and the
recruitment to a civil service or post would be prone to
interference even at the wink of an eve and that shall lead
to administrative chaos. The case law cited bv applicant
to  establish - that if the candidate is not aualified it
amounts to a fraud and his appointment vests him with nao
riaht is concerned. no doubt in a iudicial review even the
recommendations of UPSC are challenaeable but it has to be
extablished that- the information furnished was wrona and
the appointee had plaved a fraud. We do not find any such
infirmity in the appointment. The appointment is neither
arbitrary nor mala fide or capricious. This has been done
axs per the rules and short listina criteria devised by the
UPSC on comparative analvsis and consideration of the rival
merits of-- the parties keepina in view the overall record

e
and experience and as R-4 was ' found to be more

meritorious and  have performed better in comparison- to -

applicant the selection as well as appointment has nct been

vitiated by anv fraud and R-4 beina eliaible the claim of -

applicant from all anales is liable to be reijected.
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67 . In the result. for the foreacing reasons. x

find this 0A as bereft of merit and as no leaal
has been found in the appointment of R-4,04a is

but. without any order as to costs.

infirmity

dismissed.

otiorrte

(Shanker Raiu) (V.K. Maiotra)
Member (J) Member {(A)

2

*San.




