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IN IHE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH : NEW DELHI

OA No.1356/2002 Date of decision;

Ex. constable Chander Muni ,, Applicants

(By Advocate: Shri G.5. Rana)

versus

Union of India & Ors.

(By Advocate: Shri Rishi 'Prakash)

^^RAn;

Hon'ble Shri Justice V.S. Aggarwal , Chairman

Hon'ble Shri A,P.Nagrath, Member (A)

Respondents

iu be ieferred to the Reporter or not? YEc

(A.F,Nagarath)
MemberCA)



CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

O.A. No.1356 of 2002 '

New Delhi , this the th day of 2003

Hon'bl© Shri Justice V.5. Aggarwa!, Chairman
non'bl© Shri A.P. Nagrath, Member (A)

Ex. Constable Chander Muni

Lastly posted in Delhi Police,
R/o Vi1Tage-Makhan Pur Bengar,
P.O. Dankaur, Distt-Gautam Buclh Nagar,
Uttar Pradesh. .. Applicant

(None for the applicant even on the second call)

Versus

1 . Lini on of Indi a

Through its Secretary,
Ministry of Home Affairs,
North B1ock, New Be 1h i.

2. Special Commissioner of Police,
Inte11i gene©,
Police Head Quarters, I.P. Estate,
M.S.G. Bu i1d i ng, New De1h i.

3. Dy. Commissioner of Police,
Special Cell (Special Branch),
Police Head Quarters, I.P. Estate,
M.S.O. Building, New Delhi .. Respondents

(By Advocate : Shri Rishi Prakesh)

ORDER

Shri A.P. Nagrath. Member (A)

None present for the applicant even on the second

call. We proceed to dispose of the present OA in

terms of the provisions of Rule 15 of the GAT

Procedure Rules, 1S87.

2. The applicant, while posted as a Constable in

Operation Cell , .Lodi Road, New Delhi , was proceeded

against departmental 1y, as he had allegedly absented

himself without authority for a period of 47 days and

also that his previous absentee record says that he

absented himself on nineteen occasions prior to this

and thus he is a habitual absentee. On conclusion of

departmental enquiry, the disciplinary authority

awarded the penalty of dismissal from service on the



SfiUun! iapplicant vide memoran^^dated'11 ,3.1999, Against|/);
this, the applicant filed an appeal, which ■ was-,

rejected by the appellate authority vide order dated

25.5,1999. The applicant assailed these orders by

filing OA No.1787/1999 before this Tribunal. By the

judgement dated 3.8..2000, the said OA was allowed with

the following directions;-

"the disciplinary authority which has expressed a
note of dissent from conclusion given by the
enquiry officer in regard to the absence of the
applicant for 47 days (from 16.3.98 to 1.5,98)
which decision has been arrived at without
issuing a notice to him and without affording"an
opportunity to him to represent the , proposed
dissent IS liable to be quashed on the ground

if that the same has been passed in violation of
Rule 16 (XIi) of the Delhi Police (Punishment &
Appeal) rules, 1980. Aforesaid finding which has
□een arrived at by the disciplinary authority in
violation of the principles of natural justice is
accordingly quashed and set-aside. The present
disciplinary proceedings are,, remitted back to
d 1 s c 1 p 11 n a r y a u t h o r 11 y w h o . "will take f u r t h e r
steps from the stage of the issue of the report
of P.O. Disciplinary authority will be at
liberty to passs appropriate order in accordance
wi th 1 aw."

The orders passed by the disciplinary authority and

the appellate authority were quashed and set aside and

the applicant was directed to be reinstated in

service. In pursuance of the orders of this Tribunal

in the said OA, the applicant was reinstated vide

order dated 18. 11 .2000. A show-cause notice was

served on him noting therein that the disciplinary

authority did not agree with the findings of the

enquiry officer and mentioning reasons for such a

disagreement. To this show-cause notice, the

applicant submitted his representation on 28. 11 .2000.

Vide order dated 15.12.2000 (Annexure B), the

disciplinary authority again imposed the punishment of

dismissal from service, with immediate effect, on the
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authority has been upheld by tlse appiellabe aubfiOf ity
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1  I ! ness, ia® j ur biiai" cii leyeu non-UUnlp 1 1 aflC

proueuure prescribed in SO 111/83 i le contend®

i  i biis uiycipnnary aulhorily had doubt about his

sickness then he could have proceeded to obtain second

nieuical opinion as provided under Rule 19.3 of the

Rules. The applicant has also raised a plea that he

fias riOt. been given adequate opportunity to defend his

case before the appellate authority, as the relevant

documents, which were vital for his defence, were not

supp i ieu to film even after'

s u Li Rule?

ten speciric demand made under

.! en nuiiu u Li i aUie o  ui biie Delf'i i pLi 11 ce

(Pun 1 ohnient gt Appea 1 ) Rules, 1980

1  i ic I espLirident® have CLiritested th
^ p t ei 3' ̂  ^ i 1l' hi 0

'—i ra r"; 1 u—. -j-a(.'p ! i i.,ai i I.. uy repelling various contentions raised by

the opposite side, it has been stated that the orders

pa®®ed earlier by the disciplinary authority

appe 11 ate au t f iLi r 11 y we res  quaehed by this Tribunal on

tne yruund that while the disciplinary
y

Li isayreeu with the findings of the

 aULliLif I L-y I'iaU

3i iqUl ! y Ci I f iLiei , nCi

i e a ® "Li f i ® i f] 1 vj-yai u L.o tne dleayr eemeni t "vVef e f ec'Lif ded

anu inuimated to the applicant. in pursuance of the

directions of the Tribunal , a fresh show-cause notice
rtao ved on the applicant in which the r

disagreement were very specifically brought out.
a p p i 1 c a 1 1 L. "W a ® a 1 ® O y 1 V © n a 1 1 Li p p O f" t U n 1

' i i-.y Oi per®Lifial

near iriy. After takiny into account his representation

against, the said show-cause notice, and also after

rf^aring him, the respondents contend that the

I e e. L j i i ̂  U G r U 0 r
disciplinary authority passed a

imposing the penalty of dismissal on the applicant,

it has been denied that the impugned orders have been

i  ooj by i.af\Mig muo ai-.couiit any extraneous material.
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The respondents have emphasised thai, mere receipt oi

medical certificates is not sufficient by itselr, out

based on the facts and circumstances of the case, it

is for the concerned competeni authoi ity to L.afxe a

decision whether leave in a pai oicuitif case ^ouiu ue

sanctioned or not. Regarding seekiiig cecotiu ineuicai

opinion, the case of the respondents is that it is lOi

the leave sanctioning authority to decide as uu h^-'W uo

proceed in a particular case. It has been admitted

that applicant's pievious ubssnce ui n 1 i le oSen

occasions had been regulurised but they have staled

V
that it was dune with a hupe that the del iiiuuent

emp1uyee w'uuld impfuve hi nisei I arid ai these

oppurtun 111 es w'e'i e ai i ordeu l.u hirn. t.UL. i ie i iau .ciiuvWi

no improvement and that it is established thau iie is a

habitual absentee. The respondents' case is uhai.. Tor

the reasons iii the detailed urde? uf the uiov.. ipi i fiai

authority, the medical certificates suorii itbed oy tn©

applicant were not found acceptable. The disciplinary

authority has considered it appropriate to impose the

V penalty of dismissal un the applicant. It ii?icio

contended that in a disci pimed furce, such an

unauthorised absence needs i-o ue tutai ly u iscoui ageu.

The respondents have asserted that the orders passed

uy one^  d i sc i p 1 i nary author i ty
.—.I t -4- 1-. t.— 4- ... ̂  J- U. ,

a J ! U L. M ?

1 1

Ipp^ I I a

o  ciandauthority are str ictly iti accurdance with rules

instructions and there is rvo infirmity in the enti re

process.

1. 'w0 haVe hau riu ass i suarics i i uni t-i ie cipp ̂ iCtirit. ao

lone appeared uri his behalf as 'We have nieriu iurisu iri

the ver~y beg inning ut this ur dsr . vVe haVeav e near"'d

iscif l i^u i i Oi Ui l
f  I _ ^ I. ^ fTi j L-. nr  w=: j s," V r t i 1 s== j j Oi i f I P. 1 o I i I Pi ar\c.toi I
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and perused the documents brought on record in the OA,

reply of the respondents and rejoinder filed by the

applleant.

9. The scope of judicial interference in the matters

of departmental proceedings is extremely narrow and

limited. However, if the findings of guilt is of no

evidence or if it would be perverse finding, the

matter would be amenable to judicial scrutiny. The

Tribunal cannot re-appraise and re-evaluate or create

any evidence and substitute its own finding. Of

course, judicial interference shall also be warranted

in case the authority imposing punishment takes into

account some extraneous matters.

10. Pr i mar i1y, i n the i nstant case, the app1i cant's

plea is that he was compelled to remain away from duty

because of his sickness and for which period he had

produced the medical certificates. We have carefully

perused the order of the disciplinary authority, we

\^/ find this aspect has been dealt with in detail, which

reads as under;-

"Besides, the medical papers regarding his
illness and treatment from Mittal Clinic,
Ballapgarh shows that he was suffering from
Pneumonia from 3.3.38 to 7.3.98. Thereafter from
Bhatia Nursing Home, Ballapgarh he submitted
medical certificate that he was suffering from
fever and was advised medical rest from 8.3.98
for one week. Subsequently, he submitted two
medical certificates from Dr. K.L.Singhal,
Raghurpura, Bui 1andshahar, UP that he was
suffering from Hepatitis, one from 15.3.88 to
30.9.98 and another from 31.3.98 to 17.4.98.
Then he submitted another medical certificate
from Primary Health Centre, dewar,
Builandshahar,m UP that he was suffering from
Hepati ti s from 18.4.98 to 1.5.98.

It is extremely surprising o note that he had
requested for grant of CL for treatment of his
mother and then submitted medical certificates
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regarding his own illness of FheVs^tfroma, ievei -
and Hepatitis from different doctors and two
different states, Ballapgarh in Haryana and frum
Bullandshar in UP. It is crystal clear that he
had obtained medical certificates from different
Doctors from different States for different^ppes
of deceases to cover up his absence. It i»
obvious that the medical certificates are
rnanip-iulated. Thereby Const, has violated Rule
19.5 of CCS (Leave) Rules, 1972 and provisions of
S.O.No.111/88. He had remained absent for the
period of 47

clearly shows that the defaulter is an
incorrible type of Constable."

10. Obviously, the disciplinary authority did not

find these medical certificates acceptable. Sub Rule

5  of Rule 19 of CCS (Leave) Rules stated in following

terms;-

"(5) The grant of medical certificate under this
rule does not in itself confer upon the
Government servant concerned any right to leave;
the medical certificate shall be forwarded to^the
authority competent to grant leave and orders of
that authority awaited."

Thus in the circumstances of this case, if the

competent authority had not coneideied tiie<se nieUiCt-ii

certificates acceptable such a decision cannot be

interfered with by this Tribunal.

11. The other plea of the applicant is that the

second medical opinion must have been sougrit uy one

competent authority, has also no basis as sub Rule 3

of the Rules clearly states that iu is bne u isCf

of the authority who is to grant leave to secure the

second medical opinion.

12. In respect of non-production of relevant

documents, v/e find that his prayer hao oeen uuly

considered and these documents were not iuund

relevant. We are not inclined to go into this aspect



I
of the matter further. In so far as the procedural

part is concernedj in view of what has been discussea

by us in paragraphs above, we see no lacuna or

infirmity. However, adverting to tlie of ue? oi tue

punishment as passed by the disci pi niafy autnOi ity, Vve

notice that in that order the fllowing observations

had been made;-

"Habitua 1 absenteeisrn in a disciplined force is^a
grave act of indiscipline which can not be
to1erated". (emphasis supp1i ed).

*  / 13. Vv'hile arriving at final decision to impose the

punishment, chronic absenteeism again has been

mentioned, which reads as under

"His service record shows that he is a chronic
absentee. The Department on all such occasions
had given him opportunities to improve himself.
But instead of improving he continued to act in
an indiscipiined manner".

14. This does not leave us in doubt that while

deciding the quantum of punishment, the disciplinary

U  authority has also kept in mind that the applicant was

a  habitual absentee. The respondents have themselves

admitted that on the previous occasions the period of

absence had been regularised as leave due. Obviously,

the cause of absefice must have been found acceptabie

by the leave sanctioning authority. Having done that,

the disciplinary authority could not have treated the

applicant as a habitual absentee. We cannot ignore

this aspect of the matter that while taking decision

on quantum of punishment, the disoip1ninary authority

did take into account the factum of unauthorised

absence of earlier occasions which absence no more

remained unauthorised. In fact, incorporating this

charge in the statement of allegations itself was
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i iicorrsct ai t-^sr, f syular issu ssar 1  isf abSefjiJo aS l^aV6.

t. h ̂  o r d 9 r u t p u n i s h rn 0 n t j i n 0 u r

considsrsd vievv, stands vidia'ted. It. does tantaniount.

to takinQ sxtranuous "factors ito cunsidei" ation whi le

irnposing the punishment. Having regard to this aspect

_ .O- J- U ̂  a- .1. _ _ jC -• V-. -I 4- 1-. -J- 4- 1-. ^ j— -f*
ul L.1 I© iilaUbef , w© i i i iu ofiau uue Oi uei ul L.iie

disciplinary authority is not sustainable and is

liable to be Quashed. So also, the order ot the

_ 1 1 a — , , 4. t J 4. . . , , „ 1_ ̂  T ^ I- _ _ 1 -C- 4- 1-
appe I laue aUunui 1 upnuiumg &ris ui uei ui ori©

disciplinary authority deserves to be set aside.

u

15. CunseQuent1y, we Quash and set aside the impugned

. t.- .-i i-i I.- £-. r-. .--J i c -! o o ri rv n •■= i-i 1 n nn.n t r-. e-. 1 -1 . »-• — 4-iji uei S uat-eu lu. i^.iluuU anu I l ie app i ieanb

IS directed to be reinstated in service forthwith.

However, we wish to make it clear that this shall net

rest r a i n "t hi e d 1 s c 1 p 11 n a r y a u t h o r i t y f r o m p a s s 1 n g a n y

fresh order in the mat'ter taking into account C/ur

observations made supra in respiect o"f the alleged past

absence of "the applicant, but only within a period ot

three months Trom the date of receipt of a certified

copy of the. present order, The orders in regard to

the period from the date of dismissal to the date ot

i' © i i i L> 1 ci i oO Uy bi is \ feop^jj iU^i i

as per rules during the same period of three nionths.

(A.P. Nayrath)
Member (A)

(v.s. Aggafwal)
Chai rnian

i a V i /


