
■It

:1 M
,  i

-• ■- • t. ;.|W^

Central Administrative Tribunal
Principal Bench: New Delhi

0-A_ No,. 1603/2002 .
0-A. No„ 1626/2002 i
0.A■ No. 1653/2002

New Delhi this the l^lTiday of November 2002
Hon'ble Shri M.P.Singh, Member ,(A) ;
Hon'ble Shri Shanker Raju, Member (J)

! J/;/.
Kuldeep Kaul - ■f ' i:"./ ' ■ ■■ !
273-C, Pocket:;!!, -;;. ^
Ma:yur Vihar, '^Phase ' -I'tS:
Delhi-110 :091' ; (India:/,: ^ V' ' ^' 'rvr ' Applicant

(By Advocat8|iShri Slk, Sinha) '

■  Versus

1. Ministry p.f Science. & Technology i;
Through its Secretary
Anusandhan' .Bhawah',, .Rafi Marg, ,
New Delhi-110001, : . /:■ ,

y-.. Council of. Scientific &' Industrial Research
Through its Director General
Anusandhan Bhawan, Rafi Marg,
New Delhi-llO 001.

3- National Institute of Science Comrnuniceition
(NISCOM)
D r - K „ S K r is han Ma rg,,
New Delhi-llO 012.

4. V.K.Gupta,
Director,
National Institute of Science Communication
-(NISCOM) ■ i'- ' ■
Or. K.S., Krishnan Mapg, ■ •
New Delhi-llO 012.

5. K.L. Jain ' ' ' • T
Inquiry Officer,.
National Institute of Science Communication
(NISCOM)
Dr. K.S., Krishnan Marg,
New Delhi-llO 012- Respondent?

(By Advocate: Shri Manoj ■Chatterjee with
.K'-T:iy®D),:.;: , - . ,.y,

" 0:^=uJiQ.,.JjS2;di200;^ ■ TV/' - ;
Dr. J-Sundaresan Pillai, . ; •• • ' ;
F-62, CS!R Scientists Apartments,:
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Applicant
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Maharani Baghj,
Hew Delhi-110 065

(By Advocate: Shri S-M- Qargj
Versus

1  counsel for Industrial & Scientific Research,
Through its Director General,
Anusandhan Bhawan
Rafi Marg,

New Delhi~l.l-0 001-

z. National Institute of Science Communication,
Through its Director,
Dr. K-S- Krishnan Marg,
Hew Delhi-110 012-
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K-L- Jain,
Inquiry Officer,
T h r o u q l"i f h e D1. r e c t o r , ^ a «
National Institute of Science Communicatio ,

nil.f'ilfolS : RespondentsN0W D0lln 110 01.^-

IBy Advocate: Shri Manoi Chatterjee with
Ms. K- Iyer)

0.„A^Jio,_a653/m02

G-Chandrasekar,

£-33 CSIE Scientist Apartment,
Maharani Bagh, ■ • Applicant.
Hew Delhi~110065

(By Advocate: Shri S-M- Gatg)
Versus

Counsel for Industrial &. Scientific Research,
Through its Director General,
Anusatidhan Bhawan
Rafi Marg,

New Delhi-110 001- ^

National Institute of Science Communication,
Through its Director,
Dr- K-S- Krishnan Marg,
New Delhi-110 012-

K-L- Jain,
Inquiry Officer,
Through The Director.,
National Institute of Science Communication,
Dr. K-S. Kr ishnan Marg n^..-nnn dents
New Delhi-110 012. Re.-,.pon .lent.
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(By Advocate: Shri Manoj Chatter,;*)ee with
Ms. K. Iyer)

0„R JD._E„R

Hgnlble„Shri„Shan!<er„RaiUa-„Mefaber„lJl.

As these three OAs are founded on common

question of fact and law, they are being disposed of by

this common order.

V

2.. Ih all these OAs there has been a challenge

"■ . to disciplinary proceedings at an inter-locutory stage.

Relief is claimed for setting aside the disciplinary

proceeding order against the applicants who had been

working as Scientists in NISOOM under CSIR.

■4.

3. FJefore dealing with the issue, for proper

adjudication, brief facts are enumerated,. In June, 1996

a  Joint Action Committee of NISCOM comprising of

Scientific Workers Association ' and CSIR Workers

Association was constituted. Applicants were members who

have been placed under suspension- A meeting was held

between the officer bearers apd the Minister of State

where it has been decided to appoint' one man fact finding

committee headed by retired Secretary Sh. D.K. Sanghal.

Suspension of the applicants was revoked on the basis of

the report of fact finding committee- Several officers

of the respondents have been indicted though the report

was not made, public,but no action was taken on it. A

public interest litigation' was filed before the High

Q Court of Delhi- Thereafter the applicants and other

4,.
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^^^members of the JAC were placed under suspension and
disciplinary proceedings have been initiated. By an

.order dated 5.5.99 High Court of Delhi has directed to
-  take action on the report. At the instance of the women

employees a criminal case was filed before the

Metropolitan Magistrate, which ultirriately| resulted in
disctiarge of the applicants whereupon through several OAs
tiled, the enquiry was kept in abeyance, but later on was

■f ent-d a^., the Higli Court has ruled out that mere
dischatge would not preclude holding of a' disciplinary
ptoceoditig. Applicants-' request for supply of additional
documents was directed to be considered. Review
Application against the CWP was . also rejected.
Respondents disposed of the request of the applicants for
supply of documents.

I  - 4- Through these OAs the proceedings, which are
I  at an inter-locutory stage, have been assailed mainly on
,  the ground of bias, no misconduct, non-supply of the
■; relevant documents, non-acceding to the request to change
j  the enquiry officer and dropping the charges on which the

applicants stood discharged f roni"' case.. '
Several pronouncements of the Apex -Court have been placed
reliance ,to substantiate the plea.

We consider the- OAs chronologically. in
OA-1603/2002 it is contended that the chargesheet served
upon the applicarrts basically includes the charges

, ■> r.

I .. 'i .q
VR-.r

t-.J:

■  : .hi
7.: !
- r-rhi.i

;
■j, -tvq i ,

- ■ iitr
•'dr.l

I

"r
•:->r '

j, Ui'

; 11'

;

C' - .
f".
: c



-

i"-" "■ ■ %
H-r I ^

I  .

-r- f\X^

mp^

■.■:W

X

(5)

pertaining to criminal case of using indecent language
and threatening bodily harm and as the applicant has been
discharged on the same charges he should' not be proceeded
in a disciplinary proceeding and for this learned counsel
Sh" S,.K. Sin ha, appearing for the ^c^pplicant placed
reliance on DOP&T OM dated 19.9.75 and'the decision of
the Apex Court in

AIR 1976 SO 133,. Shri Sinha furthe'r states that the
enquiry it;:, vitiated by, malafides and 'bias, as the
impugned order dated 6.5.2000 was passed by Sh. v.S.
Gupta, against.whom applicant has made.a, representation
and he is tan tarnpunt ■ to dismiss applicant from service
and from his letter dated 28.2.2002:. addressed to
applicant it is contended that bias is real appar~ent or,
the face of it, as such in view .of the decision of the
Apex Court in State„of„Pun^ab_v_„V,.^^^ Civil
Appeal No.6963/6964 of 2000 decided on 30.11.2000,
disciplinary proceedings can be interfered at an
inter-locutory stage if malafides or bias are established
at tlie outset.

6. It is further stated that the applicant has
not been served upon the material documents, inoludina
the original complaint mhlch has greatly prejudiced the
applicaht in his defence and this Is not permissible in
the light of the decision of the Apex Court in Chandram...
Xlwac.i.__\^,^ yG.i.orx_,af—LO-^LX, 1987 (supp) SCC 518.
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7. in OA-1626/2002 and 0A-16S3/2002 Shrl S.M.

earg, learned counsel appearing for the applicants states
that the OAS do not suffer from res judicata as earlier
OA-234/2000 Mas filed to seek quashment of charcjesheet on

the ground that Articles 2.3 and 4 were subject matter of
fir no.213/88 under Section 354 in which applicants were
discharged by the Metropolitan Magistrate on 28.7.2000.
The earlier OA was dismissed on the ground that article
of charge of entering the name of Bhardwaj and
misbehaviour and intimidation is not; covered by the
discharge order. CWP-7656/2001 filed in the OA was

disposed of on 18.12.2000 where the decision of the
Tribunal as regards continuation of disciplinary
proceedings even after discharge in criminal case has
been upheld but the representation dated 7.2.2002 filed
for dropping the charges 2,3 and 4 has been rejected on

7-2-2002..

fi. Sh.. GarQ .further states, that in view of tlie

decision of the Apex Court in Ca£it^_Ji^„_Pau 1 „Atrthgn^^^

B ha rat Gold Hines Ltd-. JT 1999 (2) SO 4-.i6

discharge in L a criminal,"cas@Ss:tinyL:^^

than acquittal and as the. prosecution has failed to

connect them with the alleged offence holding

disciplinary proceedings on the same ground is not

legally sustainable-
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9„ Sh,.' Gang: further alleges that Sh- K,. L „

Jain who was appointed as enquiry officer against whom a

F^|IL was filed before the High Court, alleging correction

a!nd nepotism and the applicants being members of the

Association which filed the F^IL, an impartial. enquiry by

Ch., K.L. Jain cannot be accepted. As such they made a

request for change of the enquiry officer- as there was
I

the real likelihood of bias and in view of the decision

of the Apex Court in .S,__„Parthasarthi_.v...__Stat^

.1974 (3) see 459, enquiry officer should have

been changed. The request for change of enquiry officer
I

has been rejected without any basis.

H

Kr. '-r.

rl

;  10- He has also assailed the proceedings on

account of non-suuply of additional documents. On his

ipequest of 221 additional documents only 79 ■ have been

provided to the applicants but out of wihich 51 documents

wiere not available. OA-2314/2001 was filed before the

Tribunal and by an order dated 11.10.2001 OA was

dismissed., On filing Writ Petition No. 7562/2001 High

Court of Delhi by an order dated 18.12.2001 directed

re-consideration of the request of the applicants for

supply of relevant document which was rejected by order-

dated 21.2.2002. According to him these documents were

yery important for their defence and its non-supply has

,T.greatly prejudiced them, which is: in . v:L:oiation cf

r''"''V'Pinc-ip.l;es of natural jlistiCe.'
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I  .11- On .the other hand, respondents" ; counsel

sttTongly rebutted the contentions of the applicants and

objected to interference of the Tribunal at an
Inier-locutory stage In a disciplinary proceedings In the
light of the decision of the Apex Court in UrLLQ.a_at_IndLa^

C1994.) 3 see 357. It is stated that

the Tribunal is precluded from going into the sufficiency
of evidence and in absence of any rnalafide or any

misconduct applicants are adopting delaying taptics to

:iinger on the enquiry without any reasonable basis and by
repeated litigation which resulted in dismissal of the OAs

the present OAs cannot be interfered at an inter-locutory

stage. He has also filed his written submissions and
stated that no bias is proved against the respondents and

rnalafide is not a ground to interfet:e. In so far as the

plea of proceeding on charges on which the applicants are
llischarged from the court of Metropolitan Magistrate is
ioncerned, as the same has been held to be proper and
Lffirrned by the High Court the same is no more
hes-integra and cannot be gone into in the present OA.

i, ; 12. It is further^ stated.Jhat^tte^

ihave passed reasoned orders to decline the rSuest of the
applicants to change Sh. K-L. dain as enquiry officer.
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I  13. In OA-1653/2002 it is contended that

earlier 0A--748/98 and OA-3368/2001 have been disposed of

as Well as the grievance of documents was dealt with and

rejected in 0A--3368,/2001-

V

14,. In 0A~1603/2002 it is stated that it
I , i ■ ,

suffers from the vice of res—judicata and OA—1173/9;'

seeking revocation of suspension and quashrn^nt of

prodeedings for non-supply of documents was w:i|thdrawn.

Furthermore., OA-2121/2000 to .stay the ' dis;ciplinary ,

proceedings till criminal trial is over :was also

withdrawn- It is stated that in view of Sectio'n 11 of

the!- '''CPC ■ and in the light of- the ■ decision of . i the Apex

CouVt in ■

1^,4'p these OAs are barred .by the doctrine of
-res;-judicata- . ,

I

15- In so far as the common ground of

cotvtinuation of proceedings on the same charge; on which

the applicants have been discharged by the Metropolitan

Magistrate is concerned, the same was justified in view

of' the. decision of the. trial court and findings of the

High Court holding that the decision of the Tribunal to

co'ntinue with the proceedings despite, discharge has been

upheld and in the light of the decision of the Apex Court

in' NeLson_Moti^JvL=.„„U.nLoa_.Q.t._Lad^ (1.992.) 4 SCO 711 as

tlje scope of criminal case is entirely different from
disciplinary proceedings: order of acquittal would nut

1  , ;

i  ilk

M'
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conclude the disciplinary proceedings. He turther
re-lterates his pleas on the basis of the decision of the

Apex Court in Senlot_ay.Ciarlnteadeat__at__Peat—Q-tLl-Ca.^

£ll§tfe.akash,, (2000) 10 SCC 111-
as

Accordingly the disciplinary proceedings have been held

In addition to these charges apart from critriinal
proceedings.

0^1

V

■It-- [

*

16. In- so far as non-supply of document is
concerned^ High Court of Delhi in CWP-7656/2001 have
directed the respondents to supply relevant documents
except Sanghal Committee's report. As .few of the
documents filed by the applicant are not existing and
some are irrelevant all the relevant- documents have been
served upon them and to this effect an order has been
passed which would not constitute violation of principles
of natural justice as only relevant and ' relied upon
documents are to be served. Learned counsel relied upon
the decision of the Apex Court in SY.§.d:_b.aa.hinj.iiddL^^^

■  DLrec.tor_„GeLneraL:.-XaiR_^^ AIR ,.2p01 SC 2418 as well
... as

2418, to substantiate" his plea.

17. In so far as bias of the enquiry officer is
concerned, which "is ta.ken as a common ground, it is
contended that pas' Sh. K.L. Jain has been indicted by
Sanghal Committee's report allegations of bias is only a.

i.xT'

"J



!  ■>
t •.

i .dftV..'_ 4, i..-. f •
Vvt'-'ij ii-V- . •

'TV :• l iiikS

\y'

Xj

sfc;:!! :l'Xigrnen;t . Qf ,the imaginatiidn of ' the applicants, arid ■ is not ,
'Salcinable and based 'on any documents. .The —same is
founded on conjectures and surrnises„ Request of the

• 1-

applicants has been first rejected was again referred to
tJe reviewing authority on their representation, but

finding no substance rejected the same» Morebyei , it is
stated that on the one hand enquiry officer's;; order to

supply the document is supported, on the othen hand bias
is alleged, which cannot be allowed as no-dnie can be

allowed' .to aprobate and reprobate on the same issue.

Lastly on the basis of )Jj2e(idra_Si.n,g,ti„s, case (supra) it io
contended that as the misconduct of the applicant is

oparemt on the face of it and the applicants.have faileda. .
t

to establish . rnalafides or case of no I evidence
j  i .

iinterference at this inter locutory stage is not
i  • '

permissible- However, the applicants would be afforded
reasonable opportunity to be. to' be defended ifi, accordance

1

iith rules and instructions and procedure and af they are
aggrieved by the final order they can , resort to
appropriate proceedings in accordance with law-. It is
also stated that the apprehension that they would be

dis-iTiis^sed is neitlier well founded .nor ju^:>tif ied on

reasonable grounds.

- .I.- . ,

■ jiS.f- • .■•idi'r-

|yi.3rjrt ^

18- We have carefully considered the rival

contentions of the parties and perused th.e; material on

record,. - Before proceeding -to , adjud-ipate) 'the legal

iss.ues.f - individual ,.:c:harti,^:.iri; all' :the; - 'Xhree cases
^  :U-ndicat'ing' the ' varipus 1 Itlgatioh undertaken by the
1' L.-i. -iXi.::., .... ^ X■; .-;)y x - . . - -P., ■ ^ '
"''^.^pp'riclhts'lfe' 'reproduded l^.eipw^ • '

|pXr--:--y.::.. — - ^
-•I '
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s.
NO.

PETITION
NO.

RELIEF PRAYED ^lyiARKS

1.

"l

■  (

I

O.A. 748 /
1998 ■

', , " " " ' " ■ " ■

(a) to quash the charge
sheet on the ground
of malaTides. '

(b) Change of Ihqiai ry
.■T officer on The ,: ,
' ^i- ground,Of Bias.;
(c) Revocation of
;4.';;suspension;; T-v : ,

The Hoh.bleiGAT; by order dated 1
July 1998 i;held;thafe
(a) The applicants hav^ failed to

make a grou^''' j interfere with ,
thedmpugnedichargesheets. : ■

(b) Merely becaitse soitie accusations
have been rnhde against the
Inquiry, officer:by: the applicants,
no bias hasoccassioned in this
case.

(c). A statuforyT'emedy of filing an
appeal.;against those orders which
have not been exhausted.

:  ( at P. liS - lis^

■ |2- ' .
- A. ; ,.

o; A. 2130/;
■; i9^8v.;.V'' '

To en'gage;:a practicing,
^IqNvyer as defence
/assistant.

The.HQh'ble:.GAT.,f5y: order dated 18-
5- 19|§:dis^^^^^

,  |3.

iifpii
High iCourt
agdnst the
above order
in O.A 2130
7 1998

I^Ijci,engage a pr^ctiqing '
lb wyer as defence i 7
%sistant.
7''! / ■ ^ .■ ■;■ ■

witl)|^i^|l|t||p
The applicant could engage a defense
assist^ffu^iSji^^ in his :
affijdayit datqd;,^-0 and with a
dir^tiqhTd Cp^ with the ^
department to ensure expeditious
disposal.of the.enquiry.

,4.

(  ' ^

■  i ' .' ■

- K •••! ':■ ' • ..v

O.A. 2314/ ,
2000

/V;";-,. - ' . ' ■ • , ' '

V. ♦ J

(a) to quash the; ntemo
1  of charges. ip;y|ew of
1  dischargejij^/ih^fi.jT;-

■  j criminal
.  prc.ceedings;' :^

T^b) To quash the order
;  of suspens-ipn and

charge memo on the
/  ■ ground.of malafi'.ies.
(c) Quash the '

;, ■; proceedingsTqr.non-
Q::; supply .of Tr /TV- ' '

T; documents.; :

The Hon'ble .CAT by order dated 11-
ipr2QQ(;);;iteidTh^t;; ; ' I
(a) the discharge order is by .np :] /

■;: ;|nean^v|;^dieivt' to quash the
charge merno.

(b) The charge memo is not contrary
to law and cannot be gone into at
the inter-locutory stage by the

;  Tribunal. It can of cannot be
established only during the course

(c) This is covered b\ rules,
reguiatidhS ̂  and
the samie.cannot be a ground to

L1-'v»«

|,.fj<r»'^

!"• '
f.n ,
'I I, .

•! ''I I
!' ' •! •-!fhi.:- !
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7.

CW 765,6 /
2001 before
the High
Court against
the order in
above O.A.
2314/2000.

(a) to quash disciplinary
proceedings on the
grouiid of dicharge
in the criminal .
proceedings.

(b) Enquiry against hirn
was malafide and to
be quashed.

(.c) Nun-supply olNjuc...
. ;is prej ucticiaUp ihisy
'..interest.' ■■■ '' /

interdict the prpceedings at the
inter-locPtory stage,
(at P. 204-208)

The Hon'ble High Court by order
dated 18-12-2001 held that:
No infirmity with the Tribunal order
in O.A. 2314 /2000. ::

(a) & (b) Discharge in the criminal
case was not enough to do
away with disciplinary'

-  .;. vpfopeed!ngl>;;::.^,t ■
.(c)The re^spondpnt'Was directed to
supply'copies ■^'i'Veleyant ex '
docurp/.. iL, except Sangai Committee
report, (at P. 209- ,211)

O.A. 76 /
2002

O.A. no. ,
1626/2002'

to quash the order dated
1-7-98 rejecting the
request of applicant to
change the enquiry
officer on the ground of
Bias.

(a) Order dated 15>2-
2002,,rejectipg,the; ;,

/  reprsn. For change'' ,
in Enquiry'officer. '

(b) Order dated 'P2-
2002 rejecting'
appliction to drop

,  ,;i the charges,. A
(p) Non-supply, of.
i ; documents; '
..(d) Omission in,. -

deciding reprsn.
V j. Dated 20-1-2002 to
■  i revoke the

suspension.

The order dated 1-7-98 was quashed
and the reviewing.aqthority was:
directed to cpnsiderdhe application
on the allegation of bias against the
Inquiry ofricer.
The disciplinary authon|.jl may also
consider dropping art.iCles of charge
and pass suitablp/?;': jers.
(atP.215-:2i7).' i

.  . -c

' .V"-. .' . !, I, ,
-* . -• -- -I- . •' '

■ ■■

■■■ .. ■ ■ -. " - , i.':;;: ..
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IN THE MATTER OF G. CHANDRASFiNHAP

PETITION
NO.
748 / 1998

O.A. 12937
1999

Contempt
Petition

. ewp,. No, 21 ̂
/2002 by
Association for
advancemeni of
Science

•Ji

RELIEF
PRAYED
(a) to quash the

charge sheet
on the
ground of
malafides.

(b) , Change of, .
■  Inquiry

. ;.officer on thq
ground of ■
Bias. .

(c)fRevocatipn ■ ;

Suspension!

remarks

2 he Hon'ble CAT by common
order dated 1 July 19.98 held
that:
(a) The applicants have failed

to make^ground to.
.  . . intprllre with the ^
. impugned.chargesheets.

;(b), Mefel^ibecause some
T;.;; ;|ccp^ip|^-.haye b^en
- ■ ; the.; inqit iry

' '-'H occassioned in
this case. >

(c) A statutory remedy of
filing an appeal against the
order of suspension have
not been exhausted.

.  (at P. 113 )

To quash the
departmental
proceedings on
the ground of
non-supply of

I documents.

To initiate
contempt action
for non-
compliance with
the above order.

The Hon'ble CAT directed the
respondei^uito supply the
docume.nts as prayed by the
ap/licTnt and record the
leasph for non-supply of any
requested document.

The Hon'ble CAT dismissed
the CP and held that the

Ghalleiiging the ■
reciuitment
process of 21
Scientists in
NISCOM

enquiry officer concluded that
the documents were not ■
available .and th,ere was no
disobedience,'•C't' the Tribunals

■ order.

■PENDING;
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Q.A. 1656/
2002 '

'.v.. ,'

' '.j; •
.. ••■ •' . '•

.  ..'^' . ' '=■ =: ■ . -V'-'

(a); Quash the
.  departmental
<  ■ proceedings.

(b); quash; the,
i departmental '

■ proceedings .
.on the
ground of
ground of

,  ' honrsupply; '
of
documents.

(a) to drop
departmental,
proceedings;;,'

>  in view of
./I discharge,1n^\

the criminal .
- ^'/'proceedings;^
,(b) Representati;
.  /on of bias
A'has not been •

.  ' , properly
' / decided,
(c) Representati''

on for

revocation of
, suspension
; has not been
;  decided.

The,Hon'tv,V'CAT by.order
dated l^Qecember 2001 held
that" fw/"
as the issues have already been
decided dnd the authority has
passed reasoned order no
directions/as sought for can be
given.. :If;itlie; documents are
not available adverse,.inference
can be, drawn, but rherely
because the.'documents have
not been |supplied , we cannot
restrain the department from
holding the enquiry further.
(at P. 80-^ 84) '
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NO.
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(ti) 10 .quash tlie~~"~~~
chargesheetontlie.' ,'
ground of malafides.(b) .^;,hange,pf Inquiry:

'  ■ . ..° gfo Li nd
of Bias. ';

:;:(o) Rpvp.qa{ipn of.
%: ; '.Suspensiph:'' . vf'

i O.A, ] 137"/
j  1999

^ • ■ ^REIVIARKS

!?y' common
S^?#!ip'y that:( ) The applicants have failed to

make a ground .'tp interfere with
the chjtrge§heet$^"

(b) Merely because someaccusatiO||;haye. been made
against the Inquiry officer by
the applicants;' np bias has
occas^pij0imthi4:oase::(c) A state 'fi^medy^ffiiing,,,
appeal against those orders

;  vvhichthave not beeni '
.' ■ exhaustec],'

to withdraw the petition,
(at Page 87 pi' the Counter)

7 .'7, r; -t' ■ .7 ■ 1
~^Mn72^,

(-0 Re^'ocation of ordei'
oi .SLaspension.

(b) hngageineiu of
.  praciiciiig lawyer as

defense assistant ' ^WT0,uJ5,„,„

se.-?wetesii!«a(«^
r^- 'ncludihgfthe'^ -i.-/ ^ "'vf:■f' 7- •

Sanghal committee =
report.

■ ^ issjpn tp.iattend'the';
Annual Council meetin"

.  onheCSlR-Scientific "
orkcrs .Association at

thingaloie from 1 10.3
June, 2000:

'4: C.A. 2121/ ■.
2009, . i lO

Ml ih S' ■'

"SSlsiSE;0 'Attend the, meefina,

O.A. ' ^
1603/2002'il

to direel the"-~ "
Respondents not to ■
proceed wjih the
ri.ep.irtniental, .;

till th>:>

■  '^'Ompieiion.o.fth^
-'^J"^"yJ..P':oc(^linqs,
(.^.). to.drop tiie;.'.'

biscipJinary
^  Pt'oceedingsdn view

1; .• . '■'J'be discharge in .
oriiiiiniiliOi' /
proeeedings." •Kb) To quash CM dated

;: b-o-2002iasi, '
t  '^'^viewing.authoriiy
-. ban only decide a .
i  , '^presentation ot;

bias against the
l'lMuh\kofIacer,

Thepeparimenlalproc^^C"""werp'stayed;
ThpiHpn'ble CAT allowed the

proceedings, ' ^

/i'-

rKvi I \
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19. As crystalisecl by various pronoun cemen ts of

the Apex Court and more particularly Upendra^Singhls case

(s u p r a) t It e i n t e r 'fere n c e ■ b f t h e T r i b u n a 1 i f i a

disciplinary proceeding at an inter-locutory stage is

permissible only when the case established is of no

misconduct and the charges framed ate'contrary to any

law. The truth or correctness of the charge cannot be

gone into. In the light of the aforesaid contentions the;

first ground taken by the applicants as to continuance of

the proceedings on the same charge ,on which they stood

exonerated at the charge stage toy ' the Metropolitan

Magistrate is concerned, we find that in FIR No.213/92

under Section 354 IPG the Tria! ;Cour;t 'has discharged the

applicants. Having challenged the ■] proceedings before

this court in OA-2121/2000, it has, been : held that

proceedings despite discharge: .can.be continued. The

aforesaid decision was carried to. the High Court of Delhi

in CIa)P-7656/2001 and by an or-der dated 1S. 1,2.2001 the

observations of the Tribunal' were upheld and it was also

held that discharge of the petitioners in the criminal

case was not enough to do away with ' the disciplinary

proceedings, as other charges have been surviving against

therri. Moreover, discharge cannot, be placed on the same

footing as acquittal in a criminal case. In the

discharge the evidence and the material cited in support
of the chargesheet is not scrutinized by the trial court

and no evidence takes place.. It is only on acquittal on

mer its whiich can be done away wiith the proceedings ais the

finding of the quasi-judicial authority has to give way
to the finding of judicial finding, of the judicial court.

The case of PajiL—AnihotBi' ^ .Xbuprd). ' would"""have no

a p p 1 i c a t. i o n i n such c i r c u rn s t a n'c e s.. Moreover./ a p a r t f r o m

criminal case there are other charges of misbehaviour and
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assault, which are Independent of the criminal trial and
such the enquiry can be gone into. In Nels9n..Uetisla

(supra) the following observations have been made:
as

case

!  /

\.r

■J

"do far as the first point is concerned.whether the disciplinary proceedings-c™"ld'be continued In the face of acquitta of.
the appellant in the criminal cave, the 1^
has no substance whatsoever md <!«». not
a  detailed consideration. I he;  scope of a criminal case are ver > _ diffuent

I  f p o rn t h n s e o f a d e p a r t. rn e n t. a 1 d i s o i p .11 ru ^ j1  r .°"eed nq and an order of acquittal1  therSra/ cannot conclude the departmental
I  proceedings.

'  Further in acimlmls case (supra) the Apex
C o u r t. l"i a s I'l e 1 d a s 1" o 11 o w s:

'  "In that case the court has rejected; the
contention that Disciplinary not

I  to be continued in the face of acquittal
the criminal case and has held that
and scope of the criminal case ar« ^
from those of a departmental proceeding ^^^id an
order of acquittal. therefore. can not
conclude the departmental proceedings.

20. In Unlm~.Q.t_Iadia„&_AclC.ii.— LlL
Cddhana,. (1997) 4 SCC 385 held that it is true that the
respondent was acquitted by the Criminal Court but
acquittal does not automatically give him the right to be
reinstated into the service.

I  ' 21. Moreover, under Section 300 Cr.PC^ acquittal
if' distinct from discharge. In dischargeo-altrtial can
conducted again on the same charges. As the finding of
t,e Tribunal is upheld by the High Court regarding
cSrtinuance of proceedings on the same charges on which

..applicants have been discharged and the same is no more
fes-integra. On the basis of the decisions cited above,
(.•le are of the view that the charge-sheet do.es not. deserve
■fc o b e q Li a s h e d o n t: hi i s g r o u 11 d
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!  22„ In so far as supply of . documents is

concerned^ as 23 documents were existing and the defence

documerits I'lave alr6;ady been allowed by the /enciuiring

aut[-10r i ty to be avai 1 ab 1 e for inspection , non --slipp 1 y of

these- documents cannot be sufficient to set 'aside the

proceedings as the Sanghal Committee's report ■ was not

made public and other documents have been served upon
'  ' / i i-
applicants,. In so far as documents which '.iare not

aval 1 ab 1 e the same have not been served upon ;'app 1 icants..

Moreover, if the applicants has any grievance regarding

, norr-supply of the documents, it would be a val;id ground

;o'f,'.'. challenge to the ultimate order .passed, by the
'  ■ ■ • ■ ■ .

"  'respondents. Only because .the ,documents have not been

su pp1i ed t he en qu i ry can n ot be i n sta11ed.^ T he, docu men ts
'  • ' , "i ' ■ •

which are not placed reliance .in the .enquiry .proceedings

need ' not be supplied to the appficants. .Petition

r|egarding supply of Sanghal Committee's repo'rt has been

dismissed by the High Court of Delhi ■ that i. irrelevant

documents have not been served upon applicants' and the

IT a t. e r i a 1 d o c u m e n t s a v a i 1 a b 1 e wi i t h t It e r e s p o n dents It a v e

a 1 r e a d y b e e n s e r v e d a n d i n s p e c t ion all o wed i n v i e w o f t h e.

decision of the Apex Court in Syed Bahi!Ilu<io!i!llg. case

(isupra)'i we do not find any infirmity or the grounds

justifiable to warrant our interference at this stage in

the disciplinary proceedings,.

i  23. A specific ground has been laid down . in
I  ' ''

OA-1603/2002 of alleged malafides. .Shri Sinha states

chat a conspiracy, has been-^hatched against thit. applicant.

-is he was member of the JA.C is concerned, the ' impugned

order passed by V.S. Gupta who was indictred' ' is not

maintainable as he is not likely to get any justice from

the disciplinary authority being bicised, it ' is stated

h/-'
u\'- ■

id-.

dr -

■S:
E'

f M Hi '
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that as the applicant has filed PIL before the High Court

the rnalafide issue has not been gone into,. A favour has
been meted out to the complainant.. Reliance on

Khaj3jm.ls case (supra) by Sh,. Sinha cannot be of any
avail to him as merely on rnalafide or bias.enquiry cannot

r

be interfered at an inter-locutory stage. The same would

be interfered if an element of rnalafide, or bias which is

real on the face of it has cropped up in the enquiry. A

general statement of ill will would hot be sufficient and
the test is that if the allegations of bias are fanciful
apprehension in an administrative action and as rnalafide

or -bias cannot be put in a straight-jacket formula and

depends upon facts and circumstances of each case merely

because applicants are members of -JAG and- were

instrumental in PIL which led to indicting of several

officers would not alone be sufficient.\to do away with

the proceedings at this stage. As the^; applicants have

fai.led to establish by credible relevant, material as to

the real apprehension ̂ of bias applicants ::would be given-

all the required reasonable opportunity- a-s per the rule-

to prove their innocence in the proceedings. It is very

strange that the applicants in the guise-of violation of

natural justice and rnalafide want to avoid disciplinaty

proceedings on one pretext or- other by resorting to

litigation before this court and liaving found in several

decision no bias or rnalafide this ground has no legs to

stand and is accordingly dismissed.

'?4. In so far as last legal plea taken by tlie

applicants as to change of Enquiry Officer is concerned,

it is stated thaf the Scientif ic ' --Workers - Association

filed PIL before the High.-Gou rt of Delhi, aliegitig

corruption and' nepotism prevalent-in' CSIR and as Sh.
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that as the applicant has filed PIL before the High Court
the malafide issue has not been gone into.: A, favour, has
been meted out to the complainant. Reliance on Y..K^
Kha,.ia.ls case (supra) by Sh: Sinha cannot be of any^
avail to him as merely on malafide or biasjenquiry cannot
be interfered at an inter-locutory stage. |The same would
be interfered if an element of malafide o|-.. bias which is
real on the face of it has cropped up irr |the enquiry.. A
general statement of ill will would not' bej, suf f icient and
the test is that, -if, the allegations of .bi;as. are fanciful

.• apprehension in ah^iadmirvistrative action =and as malafide
or -bias cannot be: put in-, a straight---jacKet formula and
depends upon facts and circumstances of each case merely
because applicants are ' members ^ and ■ were
instrumental in' PIL which led to indicting of several
officers would not alone be sufficient to do away with
the proceedings at this stage ■ As the applicants have
failed to establish by credible relevant material as to
the real apprehension of bias applicants would be given
all the required reasonable opportuni'ty as per the. rules
to prove their innocence in the proceedings. It is very
strange that the applicants in the guise of violation of
natural justice and malafide want to avoid disciplinary
proceedings on one: pretext or other py. resorting to
litigation ■ before: tS ■court TcM .
decision no bias or malafide this.ground has no legs to
stand and is accordingly dismissed.

24. In so far as last legal plea taken by the
applicants as to change of Enquiry Officer is concerned,
it is stated that the Scientific ' Workers Association
filed PIL before the High Court of ' Deilhi, alleging
corruption and nepotism prevalent in .CSIR and as Sh.



K..U- Jain, enquiry officer was Controller ol
AdUnistration it is apprehended that there would be a

liKelihood of bias on his part and he would not act
independently. It is contended by the respondents that
the bias is only a figment of their imagination, as,
first of all, Sanghal Comrrii ttee ̂ s report is not public
and moreover during the relevant period enquiry officer

was posted at Orissa,. Mere vague apprehension would not
be enough to establish bias. Circumstances would.be such
that a reasonable man would think probable about the
preoudice. Enquiry was stayed on his request and
subsequently' on the direction of the Tribunal the matter-

has been reconsidered by the reviewing authority and his

r^equest for change of enquiry officer has been rejected,
f^pex Court in Pacthasarthils. case (supra) held that; "the

■; inquiry Officer appointed for conducting ; ̂an Inquiry
' .against the Government Officer should be free from bias,
"the Hon'ble Supreme Court has further held 'that there:
•nust be a "real likelihood" of bias and that, means there
i  , I • H
!mu st be a su bstarvt i a 1 b i as.
i
I

i  ■ .

!  -25. Moreover in ,G,a„„„Nag,siswarca.„Rag,ji

■ A P , 19 C 0 (1) S C R 580 t h e A p e x C o u r t h a s f u r t li e i- l-i e 1 q
.that if a member of job is subject to a bias ;irT favour of,
■or against, in party to a dispute, or in such a position
; that '^a bias must be assumed to exist, he ought not take
part in the decision or sit in the rribunal.

!

,Ui
i. 0

2(i,_ We have pen"used -the' documents, including

the orders passed by the respondents, rejecting the
--request of. the applicants for change of enquiry officer,

[f The Apex Court in ,L'ldratii,_l3a-L„v,_„„Urii,Q.'l_.Q.f—Dl'lLi.., 1994
i  see (L&S) 981 has held as follows:-
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( ■Tr-r t-o th''-' respondents, weWhile issuing "f,,, 'to place before us
had directed the fidavit has been
the entire recot d„ •• placed before u^-filed and ^ i .,0,1-, Yasdev, learned counsc^^
In fairness, ohri ' - |:|£^vinq done through the
for the Union ^^^ed necessary
e n t i r e r e c o r d, d a ■-• ^ n a r r a t i o n o f' 1 - ' -
before us„ As seen issued by the^acts, that after the dir ccti^^^ 26.9.1981
Director General pecalled the 0>o pai te
°dhe officer had not ,o,-
order dated iven him an opportunitycross-examination i ot . on the othfci
to adduce his «svidenc.e it -• ^ pter extractedhand, • it is clear f om ^^^.pion issued byhereinbefore Iji-py the enquiry officer
the higher 'n',i™rto submit, written brief,
directed the delinqu-n ■ - from the stage-wherein other words, he Proceeded H om^th^
he last closed the proooed. .-..^,^^^^^^ Seneral.spirit of the order of - violation of
^hiL it is .a clear case of thc^principles of ^del'inient officer had.
right 'through, ^ fpe impartiality of the
entertained a the enquiry officer,
enquiry to be cone gt the earliest.
When he made a officer, ■ therequesting to _ arceded to the request and
authorities should have officf=>r, other than the
appointed fhPt^tCt'fas doubted. Unfortunately,
one whose objecti'ii y ' after the Diirectot
that was no't _„,,1,.pify to the delinquent
General had given "ipe enquiry officer
■to participate in [.goal 1'the e.x .parte
obviously was an opportunity to-
order and given 't 'already examined andcross-examine the - pebuttal . ■ However, the
to adduce his ^^opt the said.- procedure
enquiry officer did reasonable-
which would have, been oust, fair an ,

27. Horeover, the Apex Court In BMiStMC-et

■75-p' has held as followis. y

' .17

0

Then again the finding that there, is ' long,
delay in Initiating ot departmental proceedings,
cannot be supported because in this ca..e th ,
Directorate of Vigilance and Antl-corruptlon had
not been prompt- Therefore, the appellant cannot
be faulted. Accordingly, we set aside the order
of the Tribunal and direct the matter be proceeded

cf
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V  «lth from tfie stagi at wKlch ^It Wkstleft., . . It lo a
5  • ■ settlod p:inoiple:df law that Jiiitlce must not

only be done but must be seen to be done.
Therefore, we would direct that another Enquiry
Officer be appointed In order; to remove any
apprehension of" bias oh' the part of respondent.
The civil appeal will stand allowed with no cost, '

28. It Is irresistible from;the rulings cited
that in the event delinquent official apprehends bias
against the enquiry officer and more particularly when he
is directly or Indirectly Involved himself In the case as
apparent from the material that the applicants were
instrumental in keeping the various officers posted in
different organisations of CSIR being ,indicted In Sanghai
Committee's report where K.L. Jain, enquiry officer wa,.
also one of the controller, there exists a real
apprehension of bias against him, Horeover, if there is
a  likelihood of bias In order to have Impartial enquiry
the enquiry officer should changed and more particularly
when the request has been made by the applicants at the
outset of the proceedings. Rejection of request without
passing a speaking order Is also not tenable In the eye
of law..

29.. AS the enquiry officer has not been changed
despite request of the applicants and the request Is
rejected summarily .without assignIng any reasons even

:  after the directions.In■Pillar a (OA'No-1626/2002) case

.  .Tq,,r.

' ■ ■r- .

.  ■
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30. in the result, for the foregoing reasons, we

partly allow thooe OAs without Interforlnfl with tho
Phargoshoots issusd to the applicants oh several other
grounds and set aside the orders rejecting the request of
ti,e applicants for change of enquiry officer. the
respondents are directed to change the enquiry officer Sh.
.U. Jain and appoint another enquiry officer within one
month from the date of receipt of a copy of thi.^ oi dei
^he applicants are also directed not to; Indulge in
llexatious proceedings and to sincerely cooperate in the
piroceedings. However, liberty is accorded to then, to
ipproach this court if they are aggrieved by any final
lu'-der passed in the disciplinary proceedings aftei
Ixhaustation of the remedies available to them, .i.n
accordance with law. No costs.

:  31. interim orders passed in these cases are hereby

vacated.

0

A  copy of this order be placed in the case file

of each case.

I NA-v1

(Shanker Raju)
Member (J)
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