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Auashing ardc setiting aside order
MO L L2034/ 1/ 2000~Adnn~11 dated 20.7.2001 rejecting The
representation  of the applicant as well as grant of

counting of service rendered on ad hoc basis for purpases
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y Meard Shri Maresh Kaushik with Ms. Shilos

Chauhan, learnsd counsel for the applicants and  Shri

pdish C.  fAggarwala for the respondents.

A The applicants, who were working as Technical

Assistants (TAs) with the Staff Inspection Unit (SIU},

Department of Expenditure, Ministry of F

ok 4

5

LNance _since
April, 1989, were considered for prometion to the

Jdunior analvst  (JAa) on ad hoc basis against regular
vacancies in 1991, for which appointments were to be ma cle
wn% by promotion and 50% by deputation. The applicants,

having worked as TAs, thereby acquired the necessary

expertise, were appointed as J&, after following the

procedure under Recruitmant Rules without wviclating
inter-se-seniority. This was dong  on LL.2.1221 but

woe. T &.7.1991. Though the initial appointment was Tor

rhe period of six months or till rhe candidates became
i the 3 icar ST e RalL=Ts

available Tor appmlntment, rhe applicants were continug
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YEATS ., The inaction on the part of the respond@hts in
not  regulariging the services of the applicants but
,
kesping them on ad hoc basis for nearly ten years, had
cauvsed them Irreparable loess. This is alao against the

P 3 o Fa . ., » x
directions of  the Mon'ble Supreme Court in the case of

Direct Recrult Class-I11 Fngineering Officers édssociation
Wi, State of Maharashtra & Others (1920 SCC {L&S) 3397,
whereunder it has beaen dirscted that continuous

afficiation in  an ad hoo post after complving with the
requirements under  the Recruitment Rules and cmntinu&d
Ffor long would result in counting the 3éid sarvice Tor
the purpose of senicority and other b@nefitﬁ. Since The
respondents  have not taken any actioﬁ in granting theam
regularigation, the benefit of the ad hoo service, In
soite of the representations, they came up in
Oa-792/2001, which was disposed of on 28.3.2001 at  tne
admission stage itself, dirécfing the respondents €O
consider the representatia%sl within a pericod of twao
months  from the date of receipt of a copy of the order.
In  terms of the directions of the Tribunal datad
*8.3.2001, the respondents have issued the impugned order

dated 0.7.2001 rejecting the claim of the applicants Tor

e dom

inclusion of acl hoo service for pPUTrDOSE of
regularization. pocording  to the respondents, The

appointment of the applicants was on purely ad hoc basis,
which was done in short spells due  to exigencies «f
service and thers had been breaks in bstween TwWo spalls
of appointments. This awerment was factually incorrsct.
The applicants had unbroken spell of service from the

date of their ad hoc appointment for the first time Lill

rheir regular appointmsnt on 25, 2.2000 and sven during
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the period when technical breaks were shown to have been
given, the applicaﬁtﬁ had continued to work and
respondents had granted ex-post sanction. mnoth&r ground
taken by the respondents was that the ad hoc appointments
had been made against vacancies meant for daeputation
'

quota  and not  against promotion quota which also  has

borne out by the facts. In fact, 1T the applicants” ad
hoo appointments were against deputation quota vacancies,

they should not have been continued for periods as long
as  ten years, which was against the directions of the
DORET  contained in  OM Mo. LROBE/8/87~Estt. (D) dated
A0.3.1988. The failure of the respondents to act in
acoordance with the rules, instructions and precedent had

led to the Filing of this O/l

4. The grounds raised in this DA are that fa) the
impugned order was illegal and based on Incorract
praemises, (b) the averment of the respondents that the

applicants  had not worked continuously but were only

working in short spells on account of the exigencies of

ey

service was incorrect, (o) the applicants had worked in
an  unbroken and continuous spell ewven during. the periods
which the respondents attempt to show as cooling o F
paeriods, [d) the contention that the applicants had been
appointed on  ad hoc basis against deputation vacanclises
wase olearly an after thought, (&) the respondsnts had
wviolated the instructions of the Department of Personnegl
& Training in the matter of ad noo appointments as  they
could not have been kept Tor a pericd as long as  ten
vears, if the appolntmants wares against deputation quota,

{f)Y ths appliéants had Fulfilled eligibility conditions
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and  had acauirsd necessary qualifications/experience,

having worked earlier as Tas for three yeafs, a

s on
19.4.1992, (g} the sppointment of the applicants to the

post  of Ja on ad hoc basis was after having found that
they werse Tit for such promotion, (h) continuous ‘perimd
af  officiation  in the capacity as Jé& by the applicants
cannot be overlooked or marginalized in terms of various
pronouncemsnts  of the Hon’ble aApex Court, (1) denial of
the applicants’ request For including their ad hoc period
would render the entire service performed by them as null
and woid and would also coms in  the way of thelr

promotion to the next higher grade, as Far as eligibility

i

period is concernsed. @s the applicants had Fulfilled all
the necessary oconditions in terms of  the Fecruiltmnent
Bules, their continued appointments on ad hoc basis, in
X 'P')’CQL\& i
spite. of the P@Vﬂgﬁﬁ on regular wacancles was anly  on
account of the failure of the respondents to act propeirly
and, therefore, the respondants cannot be Faulted for the
same, (30 nothing has besn brought out on record e shin

arvice performed by the applicants during

53]

i

that tThe
their ad hoo tenure, sxtending to Ten years, Was anything

but satisfactory: and (k) the decision of the Hon'ble

suprems Court in  the case of Direct Reoryit Class-IT

Enaginecring  Officers Asscciation’s. case {aupra) and that

of . Bombay Sench of this Tribunal in the case of KRunial

Laxminarayvan Mavak Vs, Unign of India & Others (TR 1987

1) CaT 458), issuved on 12.1.1987 go fully in fawvour of

AN

the applicants.

9 all  the abowe points were forcibly relterated by

shri  Maresh Kaushik who appesarsed on beshalf  of  The
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applicants. puring the course of oral submissions, he
referred to the various orders issusd by the respondanits

from time to time in suppoert of his case that Tthe

Y

applicants had had unbroken spslls af ten wvears' service,
which could not be washed away by the respondents, in the
manner in which they have sought to do so by the impugned

Graer.

& In the short reply filed on behalf of the
respondants on wE 7L, 2007, it is submitted that in the SIU

af  Department of Expenditure, Ministry of Finance, Th

G

1

post of Ja is Filled partly by prometicn from the faeedsr
cadre of Ta with three years’ service. O &.72.1991, on
account of non-availability of regular candidates and due
ro  exigencies of work, the applicants, who were wWorking

as  Thas, weres appointed az JA on ad hoc basis granting

then one time relaxation in regard to their eligibility
of service conditions. While issuing orders, e

applicants were olearly informed that the appointment was

w menths or till the datie

e

purely ad hoc for a period of s
an which regular candidataes bacame available, whichever
was earlier and that the ad hoc appointment crder would
nat confer any rights on the candidates for counting that
periocd fTor senicority in the grade of JA. The applicants
have taken up the above appéintments after accepting The
above conditions in toto. Though the appointments werda

ariginally for six months on account of the exigencies of

work, thelr tarms ware extended from time to time upto
s 2. 1994 In a  pro-term arrangemant, whareafter on

1.3.15%9d,  They were reverted. That being the case, Lhe

applicants’ contention that their ad hoc appointments
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were  uninterrupted and without any break till 27V.2.2000
was  Incorrect. The respondents point out that the
applicants had also been given pay and allowances in The
grade of Ta only From 1.3.19%94 to 29.46.19%4. In 1994
following the re-organization of SIU, only 20 posts of Jé
were  retained.  Out of 16 vacanciess, which were present,

@ were kKept in the promotion quota and 7 under deputation

guata. fetion was initiated thereafter for holding DPC
for regular appointment against both the quotas. Still

keeping in mind the operaticnal need of SIU, it was
decided again to resort o ad hooc appointment as
stop-gap-arrangement, whereupon the applicants wers again
engaged as Ja on ad hoc basis from 30.6.1924 for a period
of two months or till the regular incumbents join, as &
purely stop-gap-arrangement. Thase arrangemehts also

continued fram time to time with the approval of the

compatent authority. Respondents could not regularize
all the ad hoo appointments against promotion oulota as

thers were no wacant posts in the sald gquota. still, as
the posts in deputation quota were Iying vacant and with
a  view ©o open some promotional avenues for Taéa in  the
year 2000, 7 posts of Thas were upgraded by diverting all
rhe deputation wvacancies to promotion quota with the
approval of  the 0OUGPT and UPSC as  one  time messurs,
foallowing which tThe applicants wers promnoted o,
o5& 7.2000 on regular basis. The applicants cannot take
advantage of the above situation and claim that they
should be regularifed with effeét from their first ad hoo
appointment. The respondents also relied upon the
decision of the MHon’kle Supreme Court in the cases oo

State of Orissa & Another ¥s. D Pywari  Mohan Misie
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J QG 1 Al T ey amed Faweesd - 1
(1995 (1) SCSLI 259) and Excisze Commissioner. Karnataka &

another  ys, V. Sreekantha (1993 (1) S$LJ 297) to  show

that mers prolonged continuance of ad hoé service did not
ripen  into a regular service and that those appointed on
ad hoc basis and were regularized under the said rules,
can be given seniority ‘only from the date of thelr

initial appointment on ad hoc basis. They point out that

—

the applicants were in fact not eligible for being
promoted as “Ja in 1991 when they were glwen the ad hoo
appointment. bu{ the same was done anly by giving tham
relaxation as a matter of concession. The applicants are
anly taking Qndu@ advantage of the concession garanted Lo
them by the respondents. The Tribunal shall not acceds
to the samns request, urged 3/8hri acdish C. pggarwala ar

aril Kashyép, who reiterated the polints made in the

written pleadings of the respondents.

T We  hase mareful ly considered the mattar. The

applicants In this case, who have been regularized as e

~3

in  the r&spondents" organization woe.f. 28.2.2000, are

¥

claiming that theay should be granted the benefit of
counting of  thelr ad hoc servics from &.2 199, on
account of  their having been selected by the propsr
selection method and having continued in the said post
uninterruptedly since then. The respandents, oOn The
ather hand, point out that the applicants did not enjoy
an  uninterruptsd spell, as claimed by them but had begn
revaerted in beltwsen and, therefore, their regular serwvice
‘as  J& can date only from their prometion on 28,7 .2000.
mn perusal  of the documents brought on record, wWe fund

that the applicants, who were engaged for the first tims

&
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W . GH.z 1991, had enjoved a continuous spell of e

hae  service as Ja from &.2.19910 to TEL 2 2000, except for

a shart break of 1.3.19%4 to 29.5.1994. This will maan

that the applicants had beesn continously working as  JI&

since February, 1992 and in uninterrupted spsll  from

AD.6.1994. The respondents’ plea that the applicancs

kY

ware not eligible for being promoted as Ja in Februarv,

e

1991, as they had not completed the reguisite period of
three yeérs az TR, does not merit acceptance as it has
olearly  been pointed oﬁt by themselwves that necessary
relaxation of eligibility conditions had besen ordered.
Tt iz also on  record thatvby april 1392, both the
applicants had completed the reguisite eligible period.

fhe alternate plea raised by the respondents that the

{

applicants ocould not have been promoted, as during 19%4
when the SIU s cadre was restructured, only 1& vacancies
ware available ouf af which 7 had to be Kepht reserved fFor
deputationists, also i1s clearly an afrter-thought as
during that period as well the ad hoec appointment of thé
applicants continued. We note that swoept for a short

ingle day has besn

&

pericd of april to June, 1.8%94, every
auly  counted  for. That being the case, the applicants
are correctly entitled for getting their ad hoo  service
at least from 30.6.1994 since when they had been enjoyving
an  uninterrupted spell and the same cannat be hermsd 8%
pro-term  ooor stop 98p. In the facts and circumgtances
af  the cases, the reliance placed by the respondents  on
the decision of Hon®ble Supreme Court in the case of D

Pwari  Mohan disra isupra) does not  come  to their
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assistancs. In fact., as it 1s found that the engagement
of  the applicants having besn gone through corrsct
procecdure of selection by the competent authoritwy, the
applicants should get the benefit of the decision of the

Hon®ble  Supreme  Court in the cass of Direct Recrull

Class~11 Enginegering Officers fsseciation (supra) as well

an  the decision of Constitution Bench of the Hon’ble

Supreme Court 1in Rudra Rumar Sain & Qthers. eho. Vs,

Union_ of India & Others (2000 {2) SC3LJ 148). The above

decisions had held that the pericd of continuous

afficiation in a post for a long time, when the selection

Was mace  through correct procedurs followed b
regularisation, would count for seniority. It would,

therefore, maan that‘the.applicants would correctly  get
the benefit of inclusion of their uninterrupted ad hoo
service from INLS.1994 for all the purposzes, including
seniority, fixation of pay, pension, =tc. Oenlal of the
above wWould lead to the situaticon that the effect of  ad
hoc  service put  in by the >applicants uninterruptaedly
following appointment after proper selection would be

washed waw. Thiszs cannot be permitted.

& In the above wiew of the matter, the 04 succeeds
substantially and is accordingly disposed of. It is

directed that the respondents shall grant to the
applicants the benefit of thelr uninterrupted ad hoo
service as J& From 30.6.19%4 for all purposes, including
seniority. pensionary benefits, fixation of pay and
promotion. In other words, the applicants would be

Ja w.elf.

2

desmed  to have been regularised in service

6. 1994 with all consequential benefits. —Respondents
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shall issus -the necessary orders in  this connection

within two months from the date of receipt of & copy of

this order. including senicority and promotian.

{(Shanker Raju)
Member (J)

Ssunil/



