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CENTRAL ADMINISTRATIVE TRIBUMAL, PRINCIPAL BENCH

O/ No.2149/2002

Mew Delhi this the 3rd day of april, 200%.
HMON®BLE MR. SHaNKER RAJU, MEMBER (JUDICIAL)

anil Kaim,

/0 Sri Ganesh Lal Kaim,

RAo $-10/a, Pandav Nagar,

Patpargani Road, Delhi~110 092. ~Applicant

(By Advocates Shri K.C. Mittal with Sh. Harvir Singh)
~Yarsus-—

1. Union of India,
through Sescretary,
Ministry of Defence,
Govit., of India, South Block,
New Delhi. '

. Chief of Army Staff,
“army Headduarters,
Mew Delhi-110011.

3. Dy. Chief of Army Staff, :
G.3. Branch MT-15% {a), army HQs,
OHG, PO,

e Delhi-110011.

4. Sh. T.8. Panwar,
Principal (Retd),
Military School, Chail,
Shimla Hills (HP)-173 217. ~Respondants

{(Bv fAdvocate Shri Rajinder Nischal)

QR D E R (ORAL)

Bw Mr. Shanker Faju. Member (J):
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fapplicant impugans termination notilo dated

i

12.2.2001, termination order dated 12.4.2001 as well as
aorder  on representation dated 24.4.2002. He has  sought
guashment of these orders with direction to re-instalte

applicant with all consequential benefits.

Z. Applicant  in pursuance of a notice applied
foar the post of Assiztant Mastaer-Manual Training
(Handicraft), which was reserved for candidates belonging

te SC category. o He was offered, on the recommsndations of

Selection Board, Group “C° post of sssisztant Master in the




(2)

subject of ™Manual Training (Handicraft) on probation for

o~y

two  vears. A3 per letter dated 7.3.2000 applicant Joined
the post on 14.8.2000. When applicant applisd for thse post
in his application he has apprissd the respondents about
his studyving in the Znd vear (final wvear) of Master of Fine

Arts (post  graduation degree course) from the College of

arts, University of Dalhi.

z. Final wvear study and examinations of Post

Graduation in Fine arts was to complete by first week of

I

May, 2001. ccordingly applicant has sought permission to

grant study leave from 17.12.2000 to 25.2.2001., which was
accordingly granted to applicant and this period was

regularised as per leave certificate dated 16.12.2000.

Bpplicant was told by the Principal of College of arts that

dy
(2
—

if he desires to complete hi inal vear of post graduaticn
dedras, he haz to complets minimum  reguired regular
attendance in the college. as such he further reguested for
grant of study leavae for preparation and sxamination for
the period from 8.3.2001 to 6.5.2001 vide his application
dataed 7.3.2001. &féresaid reguest was  turned down  on
T.3.2001 on the ground that as applicant has not applied
faor higher sducation through the competent authority of ths
School  and in the exigency of service the same cannot be

accedad to.

4., aApplicant  through his  another application
applied for the leave for at least 15 davs, which was not
responded  to and finding no response and assuming it *to be
implied sanction he came to Delhi and made an  application
an 14, 3.20010 by
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r OS5t By  an  order dated

=

12.3.2001 applicant was issued one month’s notice faor
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termination on the ground that as the lesave app

—

iad has not

&

bean  granted applicant has left the station without crior

permission of competent authority.

5. applicant approachead this court in
DA-788/2001 where the stay was granted, which was vacated
o ll.4.2001 . Accordingly  services of applicants were

dispensed with on 12.4.2001.

& On repressntation of applicant and direction
of court dated 19.2.2002 appeal of applicant was considered
bt  was Peﬁ%cted on the ground that applicant took 79 davs
leave out of 205 davs of service and left the headquarters
without informing the authorities. Having failed to report
for duty his services have been dispensed with., Ohe of the
reasons to maintain the termination was that applicant as

paer  Rule 50 (1) and (2) of Leave Rules, 1972 was not

[£¢]

aligible for study leave. Hence the present 0a4.

7 Léarned counsel  of applicant Sh. KL G
Mittal, contended that termination is in the gulszse and garhk

of  a punitive order is founded on misconduct of applicant

[y

of leaving the station without permiszion. efore
resorting  to termination no reasonable opportunity to show
cause was afforded teo applicant, which is in wiclation of

Article 311 (2) of the Constitution of India.

3. By referring to the following decisions, it
is contended that the test whather a misconduct is
foundation or motiwve is when if the findings of misconduct

are arrived at in an enguiry ss to misconduct beklind  the

back of an officer or th areg arrived at without

B

0

Zam

(¢

w




(4)

halding a regular DE the simpls order of termination is to
be treated as founded on allegation and will be bad. In
this backdrop it is stated that performance of applicant
had remained above Board and satisfactory during the pericod
of probation. In the nﬁtice of termination the only rezason
to  dispense with the servicez is an act of applicant

leavin the

5]

&

tation without propsr pernission of  ths
competent authority, which amounts to misconduct, reguiring
a reascnable opportunity to show causse or holding a regular

DE =

1) Dipti Prakash Banerjes v. Satvendra Math Boses

Mational Centre for Basic Sciences, Calcutta and Others,

H

{

{1993) 3 SC &0.

=
o
&

ii) anoop Jaiswal v. Govwt. of India, &IR

iii) Pavanendra Marayan Yerma v. Sanjay Gandhi

PEI of Medical Sciences and another, (2002) 1 SCC 570.

Q. In the aforesaid conspectus it is contended
that respondents have granted him leave when the teaching
was in its peak and have refused leave to him whan raquired
in his own interest for betterment of career when the
twaching ended and the examinations are besing held and at

this stage there iz no reguirement of applicant or any
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wa exigency for his presencs on duty. This h

B

contends on the basis of the documents annexed in the Q4.
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1. shri ™Mittal further statsd that as per OM

dated 6.2.1961 being a technical pEerson paslastant

Master-Manual Training (Handicraft) he should have besn

3

gncouraged  to complete his higher education as he belongs

ta SC commun Lhy.

L. It is contended that repressntation against
the terminaticon has besn rejscted without any application
of  mind and containz no reasons. Az applicant had alreach
apprised respondents at the time of spplication about Hixw
appearing in the Fost Graduate Education, stand of

respondents that he has never informed theam is unfoundsd.

12. On  the other hand respondents’  ocounssel
strongly rebutted the contentions ana stated that

i

applicant’g sarvices as per the oconditions of service
contained in his appointment letter in para 3 {d) have been
taerminatad through a simple order which is not based or
founded on any misconduct of applicant. #As appiicant WL s
consistently proceeding on lsave dus to exigency of servics
and welfare of students same was not sanctioned and as pear
Ritle &0 (5) of the Leave Rules ibid only those who have

completed satisfactorily the probation and rendered not

i3]

less than five vears regular service ars entitlsd for grant
of study leave. Reguest of applicant was rejscted but vel
hee left the station without any permiszion of the competant

authority. Terminaticon doss not reguirs any encuicry and

n accordance with Rule 5 {a) of CCS (TS) Rules, 1965.
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I have carefully considerad the rival

of  the parties and perused the material on

record. Apex Court in Ancop Jsiswal’s case (supral has

held as follows:

14,

It is, therefore, now well settled that whare
the form of the order is merely a camoutlage
far an order of dizmissal for misconduct it is
always open to the Court before which the
order  is challenged to go behind the form and
ascertain the true character of the order. If
tha Court holds that the order though in the
form is merely a determination of employment
is in reality a clank for an  order of
punishment, the Court would not be debarred,
meraly  because  of the form of the order, 1n
giving effect to the rights conferred by law
upon the employes.”

In  Dipti Frakash Bansrizse’s case [(supra)

following observations have besn made:

15,

"2l If findings were arrived at in an
gnguiry as to misconduct, behind.the back of
the officer or without a regular departmental
enguiry, the simple order of termination is to
be treated as "foundad” on the allsgations and
will be bad. But if the enquiry was not h2ld,
na findings were arrived at and the anplover
was not inclined to conduct an enguiry but, at
the same time, he did not want to continue the
emplovee against whom thers were complaints,
it would only bes a case of motive and the
order would not be bad. Similar iz the
paesition 1if  the smplover Jdid not want to
enguire into the truth of the allegations
because of delay 1 n regular departmental
proceedings or he was doubtful about securing
adequate evidencs. In such a circumstance,
the allegations would be a motive and not thes
foaundation and the simpls order of termination
would be valid."

n

In Favanendra Narawvan Yerma' s case (supra)

the Apex Court has made the following observations:

"29. Before considering the facts of the o
before us one further, seemingly intractab
arga  relating to the first test needs to
cleared wiz. what language in a tTermination
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(73
ordar  would amount to a 8tigma? General ly
speaking when a probationer’s appointment iz

o

terminated 1t means that the probationer is
unfit for the Jjob, whether by reason of
misconduct or  ineptituds, whatewer the
language used in the termination order may |lé .,

althmugh strictly speaking. the stigma is
implicit in the termination, a simple
termination is not stigmatic. » termination
order which explicitly states that is implicit
in RV EY order of tarmination of a
probationer’s appointment, is also nock

stigmatic. The decizions cited by the parties
and noted by us earlier, also do not hold so.
I order to amount to a stigma., the order must
be in a language which imputes something over
and abaove mere unsuitability for the job."

1&. If ong has regard to the aforesald decisions

O

termination during probation o}

]
a3

@

rio on  unsatisfactory

parformance is always treated to be an order simpliciter in

terms of conditions of service but whare a finding as  to
misconduct is

s arrived without holding a departmental

nguiry, order of termination is to be treated as founded

on  allegations. Tt is nobody’™s case that performance of
applicant during the probation pariod  had remalned
unsatisfactory. He haz not been served upon with any show

cause notice, memo or advisory note fo eétab1i$h the same.
Tha only ground which respondents have taken in their reply
and- re-iterated Iin the notice iz an act of misconduct of
applicant of leaving the station without permission of the

)

comnpatent  authorifty. This, in my considered view, is an

imputation of misconduct. A stigmatic order is whasn the
ardar  apart from observing unsatisfactory performances 1s

W
cowghed in & language which imputes over and above meare

unsuitability for the Jjob. In the instant case nobtice for
termination which is & document referred to in  the

termination order clearly imputes something over and abowve
mere  unsuitability for the job which the respondents have
not alleged.  This imputation certainly casts a stigma dpon

applicant. Im so far test for stigma iz concerped,  in




(a)

Lipti Prakash Banerjse’s cdse (2upra) it has been held that

stigma need not be contained in the order of terminatian

but alsc be contained in an order or proceasding referred to

in the order of termination. From the perusal of the
natices for  termination [ am of the considered view that
imputation allegad iz stigmatic, making order cof
termination az stigmatic. The aforesaid notice of
termination has been referred to in the order of

termination dated 12.4.72001.

17. In =20 far as foundation is concern

e

d, as  a
finding of misconduct of not seeking permission of the
compatent authority for lszaving the station which
constitutes misconduct has been arrived at behind the back
of applicant without holding a regular departmental snquiry

the termination is founded on thes

o

allegations as there

:ists no  adverse material against applicant to point

f

§H]

towards unsatisfactory performance of applicant during the
probation period. Accordingly the order is  founded an
misconduct and by not following the process of law as per
Articles 311 (2) without holding ths departmental enquiry,

termination resorted to cannot be sustained.

18. In the result, for the foregoing reésons, ]
is  allowad,. Impugned orders are guashed and set aside.
Respondants are directed to re-instats applicant with all
consequential benefits within a period of two months from
the date of recesipt of a copy of this order. Howsver, Lthis

shall not precluds the respondents from proceeding further .

against applicant in accordance with law. No costs.
. S Rﬂb}”’
o (SHANKER RAJU)
T MEMBER (3J)




