Central Administrative Tribunal, Principal Bench
Original Application No. 2880 of 2002
New Delhl, this the Znd day of September. 7003

Hon ble Mr.Justice V.S.Aggarwal,Chairman
Hon ble Mr.S.K. Naik,Member (A)

Ajab Singh,

S/c Shri Jagilt Siaah,

Rifo VMill. & P.0O. Santoshpu
.5, Baghpat,

Dist. Bagpat (U.P.) «.s. Applicant
( By Advocate:5Sh.Pradin Dahlva.proxy Tor Sh.Arun Bhardwaj)
Versus

1. Union of India through
Lommissioner of Follce,
Delhi Police Headauarters.
M.S5.0. Building.[.F. Estate,
MNew Delha

Joint Commissicher of Police.
(Northetrn Rahge)

Pelice Headguarters. 1P Estate,
New Delhl

[a¥]
.

Addal. Commissioner of Police.
(Nor thern Range)

Policve Headaguar ters. IF Estate,
New Delhl

=]

4. Dyv.Commissioner of Policge.
Central Distt.,.
Vikas Puril.
Delhi .+« « Respondents

(By Advocate: Mrs, Jasmine Ahmed)

O R D E R(ORAL)

By Justice V.S. Aggarwal,Chairman

The applicant Ajab Sinah ls a Constable in Delh:
Folice., He seeks setting wside of the orders passed by the
disciovlinary as well as appellate authority whet eby
invoking Article 311 () (b)) of the Lonstitution, he has beern

Jismissed vTrom service.

. The only cuestlion agitated before us has been as
to whether in the facts of the case, the respondsnts were

within tlielr rights to lnvoke Article 311 (2} (o) of the
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Lonstitullion or not.

3. ihe allegations agalnst the applicant were that
while posted in fCentral Olstrict. fte was attached to
ACP/Pahar Gani as his Wireless Opergten. On 18,.3.96., he
alongwlith three other persons while travelling in a Maruti
Car intercepted one Maruti Van No,DNA-3400 near Rang Furl
Chowk, Airport Road. while 1t was on its way from IGI
Alrport to Domestic Alrport. The passengers of Marati Van
had consignment of Gold which was cleared by the Custome,
The applicent alongwlth others came out of the car and
threatened the occupants of Maruti Van at the point of a
revolvear, They asked them to handover the antire
conslignment of Gold to them, The occupants of the Van
resisted and 1in the meantime a PCR Van successfully
apprehended two of the said persons whlle the applicant

managed to make good his escape,

4, The disciplinary authority dismissed the

applicant holding:

"The instances are hot uncommon whare people have
not dared to depose even against an ordinary
criminal whereats in the instant case. the
deposition by complainant would be reguired against
a police officer who has shown desperate criminal
tendency by indulging in & well planned heinous
offence of armed robbery and thus acquiring
terrorizing effect of much grester magnitude.

Keepting in view the reasons mehtioned above. 1t is
not  reaszonable practicable to hield a departmental
engquitlry agalnst him.

Keeping in view the overuall tacis and circumstances
of  the case, I. AJAY KASHYAF, Dy. Commissioner of
Folice, (Centpral Distt., Delhi, therefore. order
that Const. Ajab Singh, No, 719/0 PIS No.288R363(0
it dismissed from the force with immediste effect
nder  Article 311 (ii) () of the Cunatitution of
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India.”

5. Under Article 311 (2) (b) of the Constitution,
the Appolinting Authorlty <an dismiss o person it he is  of
the opilnion that 1t 135 not reaschnably practicable to  hold

an enquiry,

b. The decision of the Supreme Court in the case of
Union of India and others v. Tulsiram Patel and others,
AIR 1985 &C 1416 had gone into the controversy as what
would be the meaninyg of the expression "reasonably
practicable to hold an enquiry"” and after screening through

enumerable precedents, the Suprems Court held:-

"130. The condition precedent for the application
of clausze fb) is the satisfaction of the
disciplinary auathority that "it is not reasonably
practicable to hold” the inquiry contemplated by
clause (2) of Article 3t1. What is pertinent Lo
note 1is  that the words used are "not reasonably
practicable” and not "impracticable”. Accordlng to
the 0Oxford English Dictionary "practicable” means
"rapable of being put into practice, carried out in
action, effected, accoinpllihed, or done:
feasible”. Webster 5 Third New International
Dicticnary deflnes the word "practicable” inter
alia as meaning “possible to practice or perform :
vapable of  being put into practice, done o
accomplished «  fteasible”, Further. the words used
are  not  “hot practicable” but "not reasonably
practicable”. Webster s Third New Internationml
Dictionary defines the word "reasonably” as "in a
Feaconable manner to o Talrly sufficient
extent”, Thus, whether 1L was practicable to hold
the tnguiry or not must bhe judoged in the context of
whether L1 was reasonably practicable to do so. Tt
is pnot v total or absolute impracticablility which

i reguired by clause (b). What is requisite is
that the holding of the inquiry is not practicable
in  the oplnion of a reasonaple man  takhlng a

reasonable view of the prevailing situation. It is
fiot  oossible to enpuwnerate the cases in which 1t
would not be reascnably practicable to hold the
inguls v, but =ome instances by way of 1llustration
may., however, he givel., It would not be reasonably
vracticable to hrold wn inguiry wher e the government
servant, particulearly through or together with his
assoucliates, so teritorises, threatens or intlmidate
witnessas Wwho are gouling to glve evidence wgalnst
him with fear of reprisal s+ to prevent them from
dolng so ot where the government serwvant by himself
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or together with or through othertc thieatens,
intimidwtes and Lerrorizes the officer who 1s  the
disciplinary authority or members of his family =0
that he 15 afraild to hold the inguiry wnere an
atmosphere of wviolence or of ageneral indiscipline
and insubordination prevails, and i1t 1s ilmmaterlial
whelhe: the concerned government servant 13 or is
not  a party to bringing about zuch an  atmosphere.
In thig connection, we must hear in mind that
nuambers coerce and terrify while an individual may

not. The reasonahble practicability ot holding an
inguiry is & matiter of aswestment to be made by the
disciplinary authority. Such suthority is

generally on the spot and knows what 1s happening.
It is because the disciplinary authority is the
best Jjudge of this that clause (3) of Article 311
makes the Jdecision ot the disciplinary authorlity on
this dquestion final. A disciplinary authority is
not expected to dispense with a disciplinary
inquiry Jlightly or arbitracily ot out of ulleriof
motives or merely in order to avold the holding of
an inauivy or becaudse the Depal tment € case against
the government s=ervant s weak asnd must Ffail. The
finatlity agiven s the decision ot the disclolinary
autthority by Article 311 (3) i< not binding upon
the court so far as 1is power of Judicial teview is
concer ned  and in such a case the court will strike
duwn the order dispenzing with the inguiry as also
the order imposing penalty,”

7. Wittt respect Llo the second condition about the
satisTaction of the disciplinary author rty, the Suprehe

Cour L rurther provided the followling gulde-lines:-

1373, The second condition necessary for the valld
application of clouse (b)) ot tlhe second proviso iz
that the disciplinary authority <hould record in
writing ite reason Tor 1is satisfaction that it was
not  reasonably practicable to hold the inguiry
contemplated by Article 311 (). This 1is =&
constitutional cobligation and if such reason is not
tecorded in wriking., the order dispensing with the
inouiry and the order of penalty following
tirer 2upon would hoth be wold and unconstitutional.”

The THld deciszion of the Supreme Court was agaln
con<idered by snhother Bench ol the same Couwrt in the case

of Satvavir_ Singh _and others vs. _Union_of _ India, _and

others, 1985 S5CC (L&S) 1. The Supreme Court in different
paragraphs  analysed the decision in the case of Tulsi Ram

Patel {supra) and thereupon held theat judicial review would
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bhe permistible in mattere where administrative dizcretlon
is exercised and the court can put itself in the place of
the disciplinary authority and consider what 1o the then
prevalling situation. a reaschnable wan  acting in @&
reasonableé manner would have done. Paragraphs 106 and 108

in this regard read:-

"106, In the case of a civil servant who has beesn
dismmiss-ed oi removed from service or reduced in
raitk by applying clause (b)) of the second proviso
to Alticle 311 (2) or an analogous zervice rule,
the High Court under Article 7226 ot this Court
U cjest Article 32 will interfere on grounds
wall-established 1h law for the exercise of 1ts
nower aof  Judicial review in mattiers where
administrative discretion 1s exercised.”

108, In examining the 1 =alevancy of the reasons
glven Tor dispenting with the inguiry, the court
will consider the c¢iicumstances which., according to
the disciplinary authority, made it come to the
conclusion that i1t was not reasonably practicable
to hold the inauiry. If the court finds that the
ressons are irrelevant, the order dispensing with
the inguiry and the order of penalty following upon
it would be vold and the court will strike them
dowr:. In considering the relevancy of the reasons
given by the dlsciplinaty authority, the court will
not. however, sit in Jjudgment over the reasons like
a nourt of First appeal in order to decide whether
or not the reasons are germane to clauze (b) of the
second  proviso oy an analogous service rule, The
court  must  put  1tself  in the place of the
disciplinatry authority and consider what in Lhe
then prevailing situation & reasonable man actlng
in a reasonable manner would have done. It will
judge the matter in  the light of the then
prevalling cituation and not as if the disciplinary
aguthortty was deciding the guestion whether iLhe
inquiry should be dispensed with or net in the cool
and detached atmosphere ot & courlt roomn. removed in
time from  the sltuation in guastion. Where Lwo
views are poussible. the court will decline to
interfere,”

g, Similarly. 1n the case of Chlef Securi Officer

& oOors._ __vs. __Singasan_ _Rabi Das, AIR 1991 &.C. 1043,

respondent Slngasan Rabl Das was temoved from service. The

allegations against him were that while on duty outside
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Rallway vyard., certalir material had been lefl and he
concealed the same uUnder a tree, e order recited that an
enculrry into the mlisconduct as provided in Rules #4, 45 and
45 oF the Rallwavy Protection Force Rules. 1959 was
concliderad not practicable. He was dismlessed from service
without holding the enguiry. The order as such had not
been upheld by the HMigh Court and when the matter came Up
before the Supreme Courk, the sppeal had been dismissed

holdinag:-

“In the present case the only reason aiven Tor
dizpensing with that enguiry was that it was
considered not Tfeasible or desirable to procurs
witneszez of the zecurity/ other Rallway emplovees
<ince  this will expose these witnesses and make
them 1ilneffective 1in the future. It was stated
further that 1f these witnesses were asked to
appear at a confronted enquiry they were likely to
suffer personal humilistion and lnsults and even
theill family members might bhecome targets of acts
of wiolence. In our view these reasons are totally
insufficient 1in law. We Tall to understand how 1f
these witniesses appeared at a confronted ennuiry.
ttiey ale likely to suffer personal humiliation and
insults. These are nourmal witnesses and they could
not be sald to be placed iIn any delicate or special
posttion in which asking them to appear at a
contronted enquiry would render then subiject to any
danger to which witnesses are not normally
subjected and hence these grounds constitiute ho
justiticaticon For dispensing with the enquiry.
There 15  total absence of sufficient material or
good g ounds Tor dispensing with the enguiry.”

Oul attention haz also been drawn to a subseguent
Jecision of the Supireme Court in the case of Kuldip _Singh
vs. . State _of Punjab and gothers, (1996) 10 S5CC 659. The

appellant before the Supreme Court along with others had

cadsed the dJdeath of Supetintendent and few other FPolice

olfficers. The case had arisen in the situation obtalning
in Funigb  during Lhe vears 1990-91. The discipliinary
audquity  had been dispensed with and in the pecullar Tacts,
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the G“upreme Court held that there was little scope for

interterence and the findings of Lhe Supreme Court read:-

"It must be remembered that we are Jdealing with

a

situation obtaining 1in  Puniab during the yoars

1991)- 91, Mor eover., the appellate authorily
giso  agreed wlth the discipliinary aulhority
there were good grounds for coming to

frees

that

the

gonclusion that it was not reasonably practicable

to hold a disciplinary enquiry agalnst
appelilant and that the appellant was guilty of

the
the

ocrime  confessed by him. There is no allegation aof
nala Tfides levelled against the appellate
authorliiy, The disciplinary and the appellate
althorities are the men on the spot and we have no
reason to bhelieve that their decision has not heen
art ived at fairly, The High Court iz alszo

satisfied with the teasons for which
discaplinary enguiry was dispensed with. In

the
the

face of all these circumstances, il is not possible

for uz to take a Jdifferent view at this stage.

It

1% not permissible ftor us to go into the qguestion

whether the confession nade by the appellant
voluntary or not, ohce 1t has heen accepted
voluntary by  the disciplinary authority and
appellate authority. ”

is
as
ihe

Though the Supreme Cour t has already drawn the

copclusions in the case of Satyavir Singh (supra),

Tor the

purpose  of  the present controversy., we can  conveniently

diruw thie following conclusions:

(a) judicial review would be permissible against

the orders that are passed by the concerned

authorities under Article 3it(z){b) oF

the

Constitution dispensing with the departmental

enquiry:

th) the language used in the order 1s not
cone lusive factor. The Tribunal would

competent to go into the detalls: and
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ic) it wvaries with the tacts and circumstahnces oT
each case as to whether tlhe order would be

justified or not.

With this hack-dropn, one can revert back to the
tacts of the present case because the legal poslition as i3
appbarent from the facts we hawe reproduced above has

alt eady been enunciated. The lanjuage used in the order is

not material. The tacts and circumztances of a case hawe o
he =ean, Judicial review 1s permissible to see reasons,
9. It is true that the allegatlions against the

applicant are serious but still the guestion that prompts
us to go into the facts is that whether i1t was reasonably
ptacticable to hold an enguiry against the applicant or
not. It is not being disputed that in the trial that
applicant faced, he has since been acguitted. Therefore,
it cannot be stated that it was not reasonably practicable
to hold an engquiry. We are conscious of the fact that
proot  bevond reasornable doubt i3 not required 1in @&
disciplinatry enguiry., Acquittal will not be a sole Tactor
i this tegard. The guestion about the nature of evidence
that would be fortheoming cannot be prejudged but suffice
Lo say  that 1t was practicable to hold tne enquiry
pertaining to the alleged dereliction of duty of the
applicant. The shoart-cut method therefore, that has been

adopted, could not have been so adopted in the facts of the
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present case.

0. For the reaschs given above, we -

(a} auash the impugned order. 1t is directed that
the administrative authority, if it S0
desires, nay consider taking action
depar tmentally against the aspplicant at the

wtage the Lmpugned order was passed:

itb) the applicant shall conhtinue to be under
suspension subiject to the orders to be passsd

by the concerned authority: and

(¢) the conseguential benefits of arrears would be
pald to the applicant, but 1t shall be in
accordance with the rules from the date the

representation of the applicant was rejected,

NGO Costs,
an - ﬁ\ﬂ//—ﬁ
( S.K—Naik ) { V.S. Aggarwal )
Member (A) Chairman
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