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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
OA NG.1085/2002
New Delhi this the Ist day of May, 2003.
HON’BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

Shri 5.K. Arya,

Retd. Senior Commercial Inspactor (C),
Northsrn Railiway Claim Office,

NDCR Building,

New Delhi. ~-Appilicant
(By Advocate Shri B.5. Mainee)
-Versus-

uUnion of India through:
1. The General Manager,

Northern Railway,:

Baroda Housse,

New Delhi.

2. The Chief Claims Officer,
Northern Railway,
Baroda House, _
New Delhi. -Raespondents
(By Advocate Shri R.L. Dhawan)
O R DER (Oral)

By Mr. Shanker Raju, Membar (J):

Applicant impugns resbondants’ order dated
30.1.2001 as well as 12.10.2001 whersin he has been allowad
benefit of profarma fixation of pay from tha date of
promotion of his junior belatedly and the arrears have baen
denied. He has sought quashment of the aforesaid orders

alongwith arrears of pay.

2. Applicant was promoted &s Senior Commercial
Inspector 6n 31.5.95. He was served with a chargasheet and
during its pendency w.e.f. 31.5.96 his immediate junior
sh. P.C. Sharma was promoted on the post of Senjor

Commercial Inspector.

3. Disciplinary proceadings culminated by an
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order dated 3.11.95 by imposition of minor penalty and
stoppage of three sets of priviiege passes and three sats
of PTOs. As per rules when a minor penalty is imposed the
promotion relates back to date of promotion of his Junior
1.8, 31.5.95 with fixation of pay. By & notice dated
10.5.96 applicant was promoted as CMI in the grade of

Rs,2375-3500 w.e.T. 10.5.96 and accordingly his pay was

[&)]

fixed by an order dated 21.5.56.

4, Applicant protested against the aforesaid
action by preferring a reprassntation and ultimately by an
order dated 22.11.2000 he was allowed benefit of proforma
fixation of pay from the date of his junior w.e.f. 31.5.95
but the pay was Tixed on proforma basis and arrears have
been denied. Applicant preferrad a representation stated
that had ths mistake not committed by respondents applicant
would have started getting proper pay from 1396 itself

which stood rectified on 22.11.2000 and 31.1.2001.
5. Applicant retired from service on
superannuation .on 31.10.2001 and his claim for arrears has

bean rejected, giving rise to the preasent 0A.

G. Learned counsel for /app1icant Sh. B.35.

~Mainee contended that as the minor penalty was imposed in

November, 1935 applicant ought to have bsen promoted from
31.5,856 1i.e. from the date when his junior was promotad
but instead of promoting him he was promoted by ‘jetter
dated 10.5.96 against the rules and as on his application
not su0o moto the mistake was rectified in January, 2001
applicant 1is sentitled Tor fixation of pay from back date

with arrsars and consequent revision af the pensionary
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benefits. In this backdrop it is contended that para 278
of IREM-I has been declared ultra vires by the Full Bench

of this Tribunal in Devi lLal v. Union of India, ATJ ZC0Z

(1) 485.

7. It is also stated that FR 17 would not apply
to the facts and circumstances of theé pressnt~Tase; "as -the
reactification was not suo moto but on representation of
applicant and if the correct pay was fixed in 1995 he would
have drawn higher pay and this is denied on account of
mistake on the part of respondents. It is further stated
that paras 3.5 and 3.6 of PS 10738 would not apply to the

fagts of ths preéent case as it relates to only fixation of

\\pay and not arrears of satary.

‘\

8. Iin so Tar as effect of declaration of para
228 of IREM-I the same is set aside from inception and the
isgue regarding retrospectivity would not arise. Further

placing reliance on a decision of the Division Bench in

OA-1702/2001 decided on 29.1.2003 in Kapoor Chand Varma Vv,
union of 1India wherein after discussing the decision of

Apex Court in Virendra Kumar v. Avipnash Chander Chadha, JT

1980 (3) SC 503 laying down principle of no work no pay,

placing reliance ot a decision of the Apex Court in 5State

of A.P, v. K.VY. Narasimha Rag and QOthers, JT 18338 (8) SC
205 High Court of Delhi in CWP No.5952/2002 in Union of

India & Anr. v, S5Shri C.N. Sahsi & Ors. allowed the

claim which placed reliance to accord henefit of actual

benefits to applicants therein. By rasorting to the

aforesaid decision as well as decision of another Division

Banch 1in OA-714/2002 1in Anil Kumar Sharma v. Union_ of
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India decidad on 23.1.2003 it is stated that similar claim

is allowed and in &all fours his case is coverad by the

aftoresaid decision and cannot be treated differentiy.

9. Oon the other hand, respondents’ counsel Sh.
R.L. Dhawan vehemently opposed the contentions and stated
that &as per paras 3.5 and 3.6 of PS5 10738 pay is fixed
under normal rules {n case of minor penalty and as no
challenge has Dbeen put to the aforesaid rule case of

applicant would not be covered by the decision of Full

Bench 1in Devi Lal’s case (supra). As applicant has not.

performed duties and shouldared higher responsib11{ties
para 228 of IRéM—I which has been subsequently set aside
would not apply retrospsctively to applicant and he cannot
be aliowed back wages on the principle of no work no pay.
Learned counsel relied on the following decisions to

substantiate his aforesaid plea:

i) G.M., Railway v, Avinash Chandra Chadha, 1990

{(3) sCC 472.

ii) B.S5. Badharak v._ Union of India, S5tJ 20072

(3) CAT Z239.

10, It s further stated that aven in a minor
pana1ty’ proforma fixation is not allowed. Applicant has
already been paid in excess. Raiying upon FR 17 it s
stated that the dscision in B.S. Tyagi, copy annexed at
Annsuxre R-4 would apply to the facts and circumstances of
the case, As applicant was not fully exonerated he is not

entitled for payment of arrears from back date.
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1. I have carefully considered the rival
contentions of parties and perused the material on record,
The resort of the respondents to the decision of B8.8.
Tyagi and to FR 17 as well as principle af no work no .pay

cannot be countenanced. PS5 10738 in paras 3.5 and 3.6

stipulate action after complietion of disciplinary-

proceadings and provide fTixation of pay on promotion under
normal rules. whereas in the case of applicant a minor
penalty as per ruies would not affect promotion.
Accordingly by an order dated 21.10.96 applicant was
promoted to the higher post and his pay was fixed but
subsequently on his representation respondents not acting
suo moto rectified their mistake on promotion of applicant
from the date of his junior 5h. P.C. Sharma w.e.f.

31.5.95 and later on fixed his pay.

12, High Court of Dalhi in CWP-5852/2002 (supra)

observed as under:

i4. Moreover, High Court of
Delhi in CWP No.5952/2002 in Union of
India & Anr. v. 5hri C.N.Sahai & OQrs.
supra, held as follows

“"We have considerad the
submizsions of lsarned counsel of the
patitioner. We regrat our inability to
accede to the submissgions of learned
counsel for the petitionars. The
Tribunal 1in O,A.N0.28398/1931 came to the
conclugion that the petitioners were
bound to count the caontinuous period of
officiation of the respondents for thse
purpose of fixing their seniority as
Assistant Signal Inspectars/Block
InspeCctors., This order of the Tribunal
was not challenged by the petitioners and
tharefore, the order attained finality
and the rights of the respondents were
crystalised. Thus, petitioners cannct be
allowad to argue contrary to tha judgmant
of the Tribunal. The petitioners were
bound ' to count the pericd of service of
the respondents as Assistant Block
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Inspectars/signal Inspectors an
ad-hoc/officiating basis Tor assigning
saniority tc tha respandents. In

compliance with the decision of the
Tribunal, the respondents werse assignad
highar seniority as a conseguence of
which respondents ware given
retrospective promotions which were dus
to them. Once having conceded the
promotion in accordance with the Jjudgment
af the Tribunal which remains
unchallengsd, the petitioners cannot now
turn back and deny the c¢laim of the
raspondents basead on Continuous
officiation 1in tha past af Assistant
Block Inspectors/5ignail Inspectors. In
somewhat similar situation the 3Supreme
Court 1in 5State of Andhra Pradesh Vs.
k.V.Narasimha Rao and others, JT 1899(8)
S5C 205 held as follows:

“"In normal circumzstances whan

retrospective promotion are
effected, &all besnefits Tflowing
therefrom, including monetary

- benefitz, must be extendad to an
officer who has been daenised
promotion earlier.”

In the c¢circumstances, therefore,
wa do not find any merit in the writ
petition and accordingly, the same is
dismissed. QA 10149/2002 also stands
disposed of.”

13. If one has regard to the aforesaid ratio,
deprivation of consequential benefits, including pay and
altlowances on the principle of no work no pay would not
apply as it ig on account of mistake of respondents which
later on was rectified,L Applicant had bsen prevented from
Joining on higher post though available, accordingly he

cannot be denied the benefits.

14. 1In the resuit, for the foregoing reasons, OA
is allowed. Impugned orders are quashe& and set aside.
Respondents are directed to pay arrears to applicant on the
basis of pay fixed in the higher grade from 31.5.395 and

aisc accordingly revise his psnsion. This exercise shall

.be undertaken and completed within a psried of threes -months

from the date of receipt of a copy of this order.
Kzfﬁ
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