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CENTRAL ADMINISTRATIVE TRIBUNAL
' PRINCIPAL BENCH

NEW DELHI

LA, NOLL3&L/ 2005
Wit
O.h. MO.Z3Z4/200%

This the 3rd day of July, 2003

HON’BLE SHRI V.K.MAJOTRA, MEMBER (A)

HON’BLE SHRI SHANKER RAJU, MEMBER (J)

Kirori Ram,

Enguiry-cum-Reservation Clerk,

Old Delhi Railway Station,

Delhi . www Applicant
TVESLS -

1. Union of India through
General Manager, Northern Rallway .,
Baroda Mouse, MNew Delhi.

& Livisional Railway Manager,
Moarthern Railway, State Entry Road,
Mew Delhi . : e w Respondents

Kirori Ram,

Erguiry-cumn-Reservation Clerk,

Old Delhi Raillway Station,

Delhi. : wee Pplicant

TONE TR S
1. Union of India through

Al Manager, Morthearn Railiway.
Baroda HMouse, New DOellhid.

2. Divisional Rallway tManager,
Hoarthern Rallwawy,
State Entry Road,
Few Delhi. o Respondents
fadvocates @ Shri o D.S.Mahendru, for applicant
Shri Rajsnder Khatter, for Respondents

0_R.D E R (ORAL)

Hon’ble Shri V.K.Majotra, Member (A) -

Both these O0As are being disposed of by this common

order as they involve similar facts and issues.
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2. In Of~136L1L/200% applicant has assalled aAnnexurs
a1 dated 17.2.2000 vide which he has been dgranted

notional fixation of pay in grade Rs. 25640 (RS w.e.f.

7.19283  inst

'

ad  of  grade R .A55-700  (RS) wae. T
30.%.1984 and in grade Re . 550-750 (RS)/Rs.1600-2660 (RP&)

W.e. . May, 1986, l.e., the date of prometion of his

Junior,

candidate smt. Marinder Kumari. His claim
For  grant of monetary benefits was rejected in terms of

para 228 of Indian Railway Establishment Manual fIREM)

volume~T. He has sought setting aside of Annexurse A-1 as

\J also declaration of paragraph 228 af IREM Yol.-1 as ulira

vires, with conseguential benefits of arrears of pay and

allowances along with interest thereon.

A, In  0OA-2324/2002 applicant has challenged  the
action of réspondents in not promoting him to the post of
Chief Enquiry and Reservation Supgrvisor (CE&RS) in  the
weale of fz . 2000-3Z00 (pre-raevise

17 although his

immediate junior had  been promoted as  such v, T

A 1.%.199%. Applicant has southt actual monetary benefiis,

i.e.. arrears of pay on claimed promotion.

q. applicant  was initially appointed as Train
Clerk weoe.f. JI.8.1976. HMHe was promoted to the post  of
S Tal w.e.f. 5.3.1978. He met with an accident and
was  medically de-categorisad on 5.2 .. 1982, Me AL
provided altsrnative employment in the post of Enguiry &
heservation Clerk (E&RC)  in gradse Rs.330-560 w.e. .
25.2.1983%. Me was accorded seniority in the.$aid arade
Fram  the date of his joining which is alleged to be 1in

—

VO viclation —— = — —.of the provisions of paragraph
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Z13(ar i1y of the IREM. He was promoted to the newxt
higher grade  of Rs. 14002300 (RPS) w.a . f. FL.7.1991.
Hiz  sanlority - was corrected vide respondents® letter
dated  19.7.199%. His name as such was placed above Smt.
Indira Kumari, ancthar 3SC candidates. It is furthsr
alleged that respondents again promoted applicant’s
Juniors  on 25.3%3.1994 in the grade of Rs.1l400-2300 w.a.f.
lesda,  in the grade of R$Hl$00w26ﬁQ woel o LoLL19288  and
in the grade of Rs.2000-3200 w.e.f. 13.2.1993. However,
applicant  was  Gompletely ianored. Juniors  had besen
promoted  to  the grade of Rs.2000-Z200 on account of
restructuring  of  the cadre of E&RCs. On  29.3.1995%,
respondents held selection for the post of CE&RS in .grade
R Z2000~3200.  Applicant was not considered for the same.
His  seniority was reviszed in the grade of Rs.1400-2300
Wz, f o 1.1.1984 instead of 1991, but he was not granted
prometions  In the grade of Rs.l1600-2660 and Rs.2000~3200
as  glwven  to his juniors. On representation, applicent
was  appointed to officiate as ERRS in grade Rs.1600-26460
but no arrears of pay were allowed from 1.3.1993 to
18.5.19%94. It has been brought out that applicant was
not. promoted  to the next hidher grade of Rs.2000-3200
from the date of promotion of his junior. He was asked
to  appsar  1In the selection held for the post of CE&RS.
ﬂpplicant had earlier filed O/ Mo.592/2001 which was
dismissed as  withdrawn with liberty to re-agitate the
same  reliefs along with challenge to the vires of

paragraph 228 IREM.

i The learned counsel of applicant has contended

that provisions of paragraph 228 IREM Yol.~I have beoen
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declared invalid by courts” decisions. While applicant”s
seniority  has  been corrected by respondents, they have
granted only pro forma promotion to him and not accorded
Fhe actual benefits. The learned counsel has pointed out
that applicant is entitled to actual mongtary benefits in
—ed
wisw of the correct seniority of applicant.
A
. On ths other hand, the learned counsel of
respondents stated that whersas applicant has  already
bean accorded  correct seniority an IV ar though
provisions  of  paragraph 228 may not be applicable to
apiplicant, the authorities are competent to apply
provisions of FROL7(1) which is the basic law to deny an

emploves salary on the promoted post. He

T

has relied on
B.S.Tyagl wv. sS.P.Mehta & Ors. which iz a Full Bench
jucgment  of CaT, Principal Bench in CP Mo.15%4/2001L in Of

Mo L2066/ 1997 dated Z1.1.2002 {Aadministrative Total

Judgments 200%  (3)  F4). The lsarned counsel of

applicants stated that applicant was not to bs blamed for
assianment of wrong seniority. If applicant had been
accordad correct seniority at the proper time

. he  would

have availled of all the benefits flowing therefrom. The

warned  counsel relied on decision of the High Courit  of
Delhi  in CWP Mo, 7762/7001 @ Union of India & Anr. W

S.K.Mandal, decided on 13.8.2002.

7. In the case of B.S.Tyagl it was held that
provisions of  paragraph 228 of IREM ¥Yol.-I having been
declared invalid by courts, authorities can rely on FR
270 being  the basic rule to deny grant of arrears of

difference of pay in the promoted post in a case where




sarlier  wrong action of the respondents was involved 1
ot promoting the amp Loy @ such an action can be taken
when  the  respondents rechify the erronenus order  SU0

et .

S In the prasent casae, respondents hawve not
rectified the seniority of applicant suo motu. Appllicant
fad  undergone  a long walt and harassment and action To
rectify the senlority vis-a-vis his Jjuniors was taken
when  applicant made several repraesentations. The ratios

of the  following cases are applicabls to  tThe pr

&
—

mattsr o

L) Union of India v. K.v.Jankiraman : 1991 (2) SCALE
arn 42% = AIR 1991 SC 2010;

L) State of A.P. w. K.V.L.Narasimha Rao & Ors.
(1994) 4 SCC 181

{£3) Union of India & Anr. wv. S.K.Mandal : CW
No . 77622001 decided  on 13.8.2002 (Delhi High
Court).

Tn the case of Jankiraman (supira) it was held as inder

"Whien an emp loves is completely
g @@ e in: criminal/disciplinary
proceedings  and  is  not visited with the
penalty even of censure indicating thareby
that he was not blame worthy in the least, he
should not  be dépriwved of any banefits
including the salary of the promotional post.
The normal rule of "no work no pay’ 1s  not
applicable to such cases whers the employes
although he is willing to work is kKept away
from work by the authorities for no fault of
iz, This 1is not a case where the emploves
Fremains  away  From work for his own  regasons,
although the work is offered to him. It is
fFor  this reason that FR 17{1) will alsco bs
inapplicable to such cases.”

& While the present case is not a disciplinary

matter, applicant was not to be blamed for according



witong  seniority boo hdm. " such, the basnefit of
deprivation of benefits on wrong assignment must be
compensated. In  the case of S.K.Mandal (supras), In a

similar case respondents were directed to include the

name  of  petitioner in the sarlier panels of promet

posts

in which the names of his Jjuniors had alreacy been

L luce andents wers further directed to fix  the

pay of applicant giving him benefit of annual increments.
Respondaents were also directed to pay arrears to

applicant  from the date he cught to have besn  promoted.

I the case of K.V.L.Narasimha Rao (supra) it was |held
that backwages have normally to be allowed in case of

retrospective promotion.

7. The ratios in the cases of K.v.Jankiraman,
K.V.L.Narasimha Rao and S.K.Mandal (supra) will have
cverriding  effect on  the Full Bench decision of the

Tribunal in B.S.Tvagi (supra).

8. Hawving regard to the above discussion, Annexurs

a1 dated 17.2

2000 in 0A No.l361/20072 is quashed and set

aslde  insofar as the same gives notional pay fixation ta
applicant. Respondents are directed to pay to spplicant
actual  monetary benefits, i.e., arrears of pay and

allowances.

2., RS regards OA No.2324/2002, it has been alleged
that while applicant’s junior was promoted by giving her
the benefit of mnodified procedurs  of selection on

restructuring, applicant was denied the benefit of

selection  In  terms of the modified procedure. He  was

e e e e — —



: biscted to appsar in the selection held for the post of
; o CE&RS  instead of granting benefit under the modifisd
15

4 rocedure  of  selsction. Annexure fA-4  dated 25.5.19%4

clearly  states that ad hoc CE&RS including applicant’:

Junior  2Smt. Marinder Kumari wes regularised as  CE&RS

grade Rs.2000-Z200 w.s.f., 1.2.1993 as a result of
~estructuring of Enguiry and Reservation cadre in  terms
of instructions ocontained in  the Northern Railway’ s

lethaer dated 27.1.1993 consequent upon selection  under

e provisions of modified procedure of selsction. Wi e

-~ \J applicant’ jurnior  Smit. HMarindar Kuamari was nat,

subdectsd to 8 viwa  voce test under  the modified
procaedurs of  selection as a result of restructuring  of
Erauiry and Reservation cadres, applicant WELS
discriminated against and subjscted to  wiva VOOE
applicant has also to be meted out & similar treatment as
to his  Junior. Adnittedly, he has cleared the written
test and he cannot be subjected to a viva voce test under
the modified procedure of selection. As such he has  to
L} be fﬁgulariged as CE&RS in grade Rs.Z000~3200 (RPS)
woa.f.  L.3.199%, when applicant’s junior was regularised

as  CE&RS in terms  of annexure A4 dated Z5.3.1994.

Respondents”®  contention that applicant has been promoted

T later on as BE&RC w.e.f. 1.2.199% and he has been granted
pro  torma  fixation of pay cannot be sustained in  the
light of thes factﬁ and circumstances of the case when

; applicant has  been accorded a different treatment than

ﬁ his  Junior and has been denied promotion at the
dpmrnplldtu time on  the basis of allocation of wrong

7 seniority by respondents. Seniority hawving brean

i corrgctad, applicant must be accorded all benefits such

' b
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sz promotion  and Fixation of pay in terms of the rules

and  instructions. In the present case, applicant has T

: be  promoted w.e.f.  L1.3.1993 as CE&RS in terms of  the
: ‘ moedifisd procedurs adopted as a result of restructuring

of Enguiry and Raesarvation cadira., consequently,
respondents  are  directed o consider applicant for

promotion as CE&R3  in grade Rs .. 20003200 w.oa. f.

i.ae., the date of promotion of his immediate

junicr St . Narinder Kumari, with consaguential

banefits.

10. Eoth the Oms are allowed in the above terms.

Mo costs.
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[ Shanker Raju ) f w. K. Majotra )
Mamber (J) Member (@A)
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