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CENTRAL ADMINISTRATIVE TRIBUMAL: PRINCIPAL BEMCH

Original application Mo.l437 of 2002

Mew Delhi, this thejpa~fday of January, 2003

HON"BLE MR.HULDIP STNGH , MEMBER (JUOL.)

Singh

Pritam Singh
”’ch@t Examiner,
ailwaw .

Ambala Cantt. | APPLICANT
[y ﬂdvmcaf&: Shri B"S\ﬁdﬂimukﬁ)
Wearsus
Union of India: Thtough
1. The General Manager .,
Morthern Rallway,

Baroda Houss,
Metw Oelhi.

= The Divisional Raillway Managsi,
Mortharn Rallway, ‘ _
Ambala Cantt. ~RESPOMDENTS

3

(By advocate: Shri B.8. Jain) -

By Hon’ble Mr.iuldin Singh.Menber (Judl)
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General Manager {(P), dNorthern
Railway, Baroda House, New Delhi wide which he has been

transferred from amnbala Division to Ferozepur D
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4
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Canmesxure A~10 dated 17.5.200%.

= In order to assaill these orders The

@R

applicant

1as alleged that » ha s @ar ]l i
he Lleged that he had been ecarlisr fals gly implicated in

a  wigilance case although the a i cant 1
,‘_ & case although the spplicant Was absolutely

innocent  and was not elelglel:Yool-T, i i
, and  was  notb concerned  with any  irregular

Tinancial transactions and Y alole

wdings are still pending.
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The perusal of the order would show that the
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applicant has been transferred with post meaning theraby
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rhat thers was no wacanoy or demand by the Ferozspur

Division but still the applicant has been transferred on

Iy’

4. Th applicant furthsr submits that  his
rransfer order . is bad in terms of the raspondents  OWn
letter issued by the mailway Board dated s o 1987 which
savs That the non~gazetted staff against W hoim diagiplinary
proceedings  are pending should not normally be transtferrad
fr-cim atals] division to another division till the

finalisation of ths dapartmnental proceedings.
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. Besides that it is submitted that the cass
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he applicant is fully coversd by the various Jjudamsnts of
the Tribunal in the case of Bhupendsr Kumar and Others
wa . Union of India and Others which iz also upheld by

the Hon’ble High Court of pelhi. The case is further
Ffully ocoversed by thé recent judgment of the Tribunal In

the case of Shri Sarvesh $ingh Walia and Shiri Ashok Kumar

53]

Chopra  (0f Hos. 546 and %47 of 2000) and as such 1t is
prayved that the Impugned order iz discriminatory agalnst

the instructions of the Railway Board itzelf and the sans

is liable to be quashed.

& The respondsnts who are contesting the O0a have

taken a preliminary objection that this court has na
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Jurisd on' as  the inpugned order has been  issued b

SDRM,  ambala. There

=

s no application for his transfer,
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uch  the 0O does not lie undsr  the territorial

jurisdiction of the Principal Bench.
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T The respondents further submit that though tThe
applicant rely upon the circular dated 1%3.4,.1967 but has

convenisntly fgnored the circular dated Eo,lﬂulgﬁﬁ and
thus hawe mads an wffort to misguide the Tribunal.

. ' The respondents hawe also referred Lo &,

o3

Judgment In the ocase of M. Singh ¥s8. .01 arl
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Others (1994 (z&) ATC w46) wheraln The  oourt ebys e e

the applicant did not dispute that

i

that the counsal o
the scope of judioial revics in matters of transafer of &
Governmant sarvant on  an mauivalent post without any
adverse cbnaequence on the service or career prospects i
ver? limited belng confined only to thé grounds of mala
fides apd  wioclation of- any specific provision o
guidelines régulating such type of transfers meaning
thereby that the respondents submit that it is only the

ground of mal fide that the applicant . can challenge the

impugned order.

@ 1 hawe heard the learned counsel  For the

K

parties and gone chrough the records of the cass.

oL The fact that the departmental proceadings are
\

pandlng sgainst the applicant 18 not denied. Thes

interpretation of the Clroular dated 1%3.4.1967, as relied

]

(Wleinlg! ; the applicant and  subssauent circular dated

(v

T A R 1 & relied upon by the responcdsnis are

n

(¥

concernaed, the court has to_@ﬁamine the same Lo see a3 e
whether & person  against w huom the digciplinary
procesdings  are pending can be transferred during the
p@ndency_wf the depaftmental procesdings. The reading of

the ocircular dated 13.4.8&7 wen 1o show that iz has 2En
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specifically stated that the Railway Beard has considers

the  mather Further and has now decided thalt non-—gazetitad

W3

staff against whom the disciplinary proceedings i
pmnrin5 o is  about to start, ahould not normally be

transferred from  one Railway/Division to  another  Till

‘_Q

atter the finalisation of the departmental or crimin

et oTel: edings, Sirrespective  of whethear thg charges merit

inposition of A  majo o a minor  penalty. Thus  Tthe

circular dated 13.4.67 creates an enbargo Tor transfer of
those non-gazetted employees who are facing departmantal
proceedings, the result is still awalted. Whareas the

[eletely!

{n

circular dated 2.11.19%8 =imply states that it has
decided that while the existing policy e
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interwjiwisibnalfinterwrailway transter ot 1
checking staff detected to be indulging in malpracticss
shall continue, other §taff in mass éontact arsas
detected to be indulging in malpractlces can also  be

ional basis. T e

U’

transferred on inter diwis

interpretation of this clause wauld show that earlisr the
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ticket checking staff detected to bs  indulging in
malpractices could not be transferred bul now even those
wtaff in  mass contact areas if found indulaing in  mal
practices  can e transferred on inter~divisiconal basis
under the sxisting policy" This =nables the authorities
ro transfer swen  the other staff whe comes 1n mass
contact areas but ths policy remains the sams that once
. .

the disciplinary proceadings are pending then the sraff

should not normally be transfarred.

11. This circular was also subiect matter in  the

.

mase of Bhupendsr Rumar (Supra) wherein similar transfer

order was passed which was challenged before the couirt
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and the sams  was qua hel and the said order  had  been
vishaeld by the Hmn’ble High Court of Delhi. In  the
impugned  order though the department has used the words
that the applicants are bsing tranwf srred on the basis of
administrabive order but the order also reads that the
transfe is - along with the post meaning tnereby that
there were 0o SUoh acdministrative reason that' the
applicant alang with the | post shogld_ hawe b2
transferred. In their reply the respondents have notb
mace  clear that what was the reascon for transfer of post
to  the Ferozepur Division from aAmbala Givision. i
explanation  have been given in  the  reply regarding
transtfer of post nor any reasons hawe besn  given  that
there was any demand from Ferozepur Division faor an
additional post and the applicant was chosen to be

transferred for that purpose.

b
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12, s r@gardm- the territorial Jurisdiction
concernaed, the applicant has pleaded that the _impugn&d
carder  has been izsued by General Manager (FP), Mew  Delhi
50 the cause of acticn has arisen in Delhi and it iIs in
accordances with Rule & the Principal Bench has
territorial Jurisdiction to entertain and  Try tThe
application. & perusal of the order shows that the order
has  been  issued by Genersl Manager (P}, New Oelhi.
Mance, there is no doubt that the part of cause of action

has originated at Mew Delhi.
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. The next objection taken by the respondents is
that the applicant has not exhausted the departmental

remedies . But since thisz was a transfer and 1f he  had

(z’s
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mads & r@pfe$@ntation he was suppossd To walt  for thé
Feply  and  thereafter join at Ferozepur Division ana the
decision might hawve takesn a 1ong‘time so Lmmediately ths
applicant approached the Tribunal without awailting Tor
By daci%i@n <y his rapresaentations. Moraover The
principle of ﬁﬁhaU&tihg e departm&ntal remedies appliaes
.where statutcfy departmental remedies are availlable. The
reprasentation againgt the order of transfer passead by
the General Manger (P) does not envisage any  statutory
gppsal against the said order but there is no  statutory
remedy which may be said te be available to the applicant

¢§ s this agaln his no force.

14 In  wiew of The discussion abowe, I haraby
muasﬁ the impuaned order of transfer of the applicant.
Howewver, the department is at liberty te transfer the
applicant after the conclusion of the departmental

proceadings and i the administrative sxigency so regquire.

Mo costs. -
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o { KULDIP SINGH 7
MEMBER ( JUDL.)

i o - -
SRakesh





