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By Hon ble

The applicant has assalled an order dated
9.4,2001 vide which his period of suspension w.e.f.
79.8.1982 to 9.2.1990 was treated as period not speint on
duty and Turther treating the subsequent period from

10.2.1990 to 10.12.1996 as period spent on duty.

Z. The applicant submitted his revision petition
for rewiewing the order and the same had been reiecisd
vide order dated 27.11.,2001., The sald order passed in

revision is also assalled.

3. The Ffacts in brief are that the applicant was

appointed as LOC 1in the office of respondent No., 2 at
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shimila  in  tLhe vear 196% and he was promoted as UDC and

was working at Delhi in the same capaclity. On 29%.35.8Z,

the wpplicant is stated to have been placed under
suspension on thHe giround of some . contemplated
disciplinary proceedings. The said suspension continued
Eill 10.12.1996 Tor the reason pest known to the
respondents  for no fault of the applicant. But during
the suspension period, no subsistence allowante waik pad ci
to the applicant. The applicant approached the Tribunal
vide OA NO.1272/HP of 1994 whereln his OA was allowsct anct
the respondents released his éubsi$tence allowance
amounting to Rs.1, 24, 458/~. The applicant subinles
that in  the impugned ofFder 9.4.2001 the  appellate
authority has observed that since there was delay  uUpte
9,2.1990 for the proceedings with the departmental
enquiry which was attributed by the charged officer,
therefore, the suspension period from 29.3.8Z to 9.2.90

be treated as period not spent on duty.

4, The applicant further submits that since the
applicant was not paid any palsa towards. his subsistence
allowance during his unlawful suspension had only fallen
back upon his family and ancestral howme for hia
sustenance and livelihood in the work of no other source
of income. As the applicant was residing in a vill&ge 30

he could not afford to be out of village.

5. The ocounsel for the applicant has also relied
uponn  a judament in the case of Capt. M. Fal anthony Vs
Bharat Gold Mines Ltd. and Another repor ted in ALR 192¢

se 1416 wherein 1t has been held that non-payment ot
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subsiaztence allowance during the perlod of suspension
violates the fundamental right to liTe and because oF thé
panuiy occaslioned by non—-payment of subsistence

allowance employee was unable to undertake Jourrsy W

-attend departmental proceedings so  the - departmental

proceedings stand vitiated. ~

6. In the grounds to challenge the impugned order
the applicant again insisted that the applicant could not
have been allowed to remain without subsistence allowance

during the period of suspension.

7. Lt is further stated that the department could
not have withhold the payment of subsistence® allowanoce
to thelr emplovee during the period of suspension and

canhot expect him to simultaneously attend the engquiry.

8. The applicant has assalled the orders of the
disciplinary authority as well as 6? the appsllate
authority on  the ground of non-payment of subsistence
allowance alone. Based on these grounds, the applicant

has praved Tor the Tollowing reliefs:-

(1) To aquash and set aside the ilwmpugned orders
of tedjection of revision petition, order by appellate
authority together with the order of punishment passed by
disciplinary authority in the third enguiry held by the

respondents,

{ii) To direct the respondent to regulate.
period of suspension in terwms of Supreme Court order i

Capt. M., Pal Anthony s case (AIR 1416); and treat the
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eitire period of suspension as duty in view of the fTacts

and grounds taken up in para 4 and 5 together with their

S~ ras.

{111} To further direct the respondents to pay
interest on the salary/subsistence allowance for  the
period from 29.3.1982 till 10.11.1996 forthwith from the

date they fell due.

{iv) To further direct the respondents to
release the outstanding salary for the month of Nowewmber,
1381 together with the salary of March, 1987 which hasg

not been pald till date.

iv) To direct the respondents to make payment

of the arrears as above and all other dues FLOWInG

theretrom with penal interest @ 138%.

9. Respondents are contesting the OA. They have

filed their reply. The respondents pleaded that the
appellate authority as well as the disciplinery autfiority

had gone through all details and the grounds taken by the

applicant in the appeal and it is only after @ropei

examination decided the applicant as guilty of the
offence and hence ordered treatment of his susp&wsion
period  from 29.3.1982 to .9.Z.1990 as not spent on duty
and the reasons are clearly indicated in the order dated

9.4. 20071,

16, 1t is further submitted that the reasons for

suspension of the applicant were fully explained iwn the

char ge-sheet issued to the applicant vide Memorandum
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dated 15.6.1982 which he continued to evade till 1986
when he was finally located through Police aAuthorities at
Shimbé. It is also submitted that applicant s continued
suspension can solely be attributed to-the non-coopsiétive
attitude of the applicant vis-a-vis the Inguiry Committee

instituted in 1987.

Ii. AS reqgards non-payment ot subsistence

allowance is concerned it is stated that the Headquer ters
of the applicant is declared at Delhi but the applicant
lLeft the Headguarters without permission and also did not
submit the certificate required under FR 53. The sanction

letter Tor subsistence allowance was sent @&t his  Koown

address at Delhi which was received back undelivered.
12. As  regards the revocation of suspsnsion is

concer ned, the the non-cooperative attitude of the
applicant which resulted for non-review of revocation of

suspEnsion.

15. 1t is further submitted that the enguiry was
held in accordance with the rules after supplying &ll the

documents,

14§, As  regards the non payment of subsistence
allowance, it is stated that the applicant should not have
left the headguarters and consequently should have given
the requisite certificate under FR 53 foirr gettimg the

subsistence allowance.
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15, As regards non~paymént of salary fTor the month
of March, 1982, it is submitted that the applicant - has
made & concocted story which has no force and submitted
that the OA has no merits and the same has Lo bDe
dismissed. The applicant had left Delhi before his
salary was drawn, which was ultimately deposited in

treasury as the épplioant was hot avallable.

16. The applicant thereafter flled a reioinder
which was also replied by Filing & second

counter/additional-reply to the rejoinder.

17. we have heard the learned counsel for the
parties and given our thoughtful consideration to  the

mat L.,

18. The only ground taken up by the applicant in
this petition to challenge the impughed ovrder 14  that
since  the applicant was not paid subsistence allowance
during tﬁe period of suspension so the enguiry conducted
against  the applicant stands vitiated and submitted that
the impughed orders passed by the respondents also cannot
be sustained and in support of his contention the learned .
counsel for the applicant has referred to a Jjudgment
reported in 1999 (1) SC Service Law Judgments entitled as
Capt. M. Paul Anthony Vs. Bharat Gold Mines Ltd. and
Another wherein 1n paragraph 4% it has been observed as

dandet = —
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33. Since in the instant case the
appellant was not provided aiy Subsistence
Allowance during the period of suspension and
the adjournment praved foir by him on account of
his illness, cduly supported by medical
ceirtificates, was refused resulting in ex-parte
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that

.

proceedings against him, were are of the opinion
that the appellant has been punished in total
violation of the principles of natural Justice
and he was literally ot atrorded any
opportunity of hearing. Moreover.. as pleaded by
the appellant before the High Court  asx. . alzo
hefore us  that on account of  his penuy
occasioned by non-paymnent of Suhsi st ence
Allowance, he could not undertake & Journsy Lo
attend the disciplinary proceaedindgs., the
findings recorded by the Inquiry Officer at such
proceedings, which were held ex-parte, stands
vitiated (emphasis supplied)”.

Sipce  the respondents have taken up &  ples

applicant had not furnished the reguisite

celr tificates of his non-emplovment elsewhers s$o thst wa

also

one of the ground that the subsistence allowance

was not paid.

Za.

To rebut this the learned counsel for th

applicant has referred to another judgment vreportedd in
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Z1. Ihe court after relying upon the authority of
the Patna High Court in the case of Ganesh ®am vs. State
of Bihar held in the following manner:-

"9, In our view, this suthority, far

“Bihair  Service Code - Rule 96(2) -
Suspension -~ Subsistence Allowance - Suspernision
ordered in 1967 - Emplovee died in 1990 -
Subsistence allowance denied on the grours Chat
non—serving certificate in terms of Rule 96(2)
not  furnished - At no stage authorities hed
askeed the appellant to give such a certificate -
Subsistence allowance cannot be denlied on  this
arouig”, -

from @ssisting the respondent, 1s agalnst them.
This authority shows that Liwere i ne
reguirements  to mark attendance. To us a&lso no
rule could be shown which required to suspendsd
emplaovee to mark attendance. The respondents
can  abt the most ask fTor a certificate that the

I

=]

2002(3) page 454 entitled as Anwarun Misha Khatoon

State of Bibar and Others wherein i1t has been held
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appellant s husband was not engaged 1n any other
employment, business, profession or vooE L len,
The @ppellant s husband having died, he could
not have furnished such a certificate. AL _0¢
stage have the respondents asked the  appsllani
to  give such a certificate. Ihus, the grant of
subsistence allowance can hot be denied on the
ground that such a certificate is not giveltr.

10, This view of ours is supported by
an authority of this Court in the caie of
Jagdamba Prasad Shukla V.State of U.P. repotrted
in  (2000) 7 SCC 90. In this case, on identical
facts, it has been held that without asking for
such @ certificate the State cannot relidset &
claim for subsistence allowance (emphasis
allowedl}”.

2Z. As  regards the plea of the appllicant about
non-payment of subsistence allowance 1is concerned, Cinex
respondents have contended that they had made their Bbest
efforts to search the applicant at Shimla addresss which
the .applicant has himself given when he had made
npomination with regard to GPF, CGELS ete. whice was
village and Post Office Beolia where the charge-sheet was
despatched to him by the respondents after his sUSpHRTTsion
and the applicant had never declared that his wife and
family were staving separately at Shimla, The wi Fe of
the wpplicant had also made representation on hehalf of
the applicant through Village and P.O. Beolia  and
uitimately Police Authorities located him at Beolla but
still the notices of charge-sheet sent at Beollis were
retuirned back without proper service, so the respondents
department had to reguest the police authorities o

locate the applicant.

Z5. The counsel for the respondents submitted that
the envelope containing the charge-sheet was sent by
registered post and was received back with the remarks

"Te  paam Ka admi Beolia mein nahlia rahata. Delhi meain

v
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rahata hal. Atah wahan kae pata par tafshish ho'. It
this 1is read carefully then the postal authorities wmidhi
net  have wWritten “"Delhi mean Rehta hai". Another
envelope sent at his address was recelived back withh the
remar ks of postal authorities "har chand koshish ki gai.
Rajistry paane wala nahin wmilta., Unkil patan se  weloom

hwa i vah vahaan par nahin his., Delhi chala gaya hal .

2%, The counsel for the irespondents Fur ther
conternded that the applidant when left his application
then also he had not given any address as to whers the
obrreﬂpondence could be sent to him. Besides that in
between the period the applicant had been Filing
litigation &gainst the department which can be seen from

record as he had filed a case before the Ciwvil Court at

©

Shimra  and thereafter he nad also filed an appeal before
the Oistrict Judge, Shimla but he was not coming Forwerd

to racelve the charge-sheet.

25, The irespondents have also placed on  vecoerd
ABneXure ‘Awa to the counter-affidavit which is a letter
from Assistant District Attorney, Shimla which say:s that
the appeal Tiled by the applicant is fixed for hearing on
31.12.1988 and in the next line it has been writtern that
the same has been dismisséd vide order dated 31.12.1983,
From the above‘ it is not clear how when tihe dats  was
fixed for fhearing on 31.12.198%, the case has been
decided on the sam@’day. Thus there appeairs to be  some

contiradiction in the letter.
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Z6. rRespondents  further submitted - thaf the
anblicant has bheen flling cases against the responciants.,
However, on going through the judgment given by the Sub
Judge Shimla on 20.7.83 which says that @& sULL  was
instituted by thé applicant on 16.3.82., The sult was
filed against the respondents iteel¥. The appesl was
decicded on 31.12.1983. The applicant who had left the
office in the year 1987 had been prosecuting his D CEses

in  Shimla but neither furnished his address at Delhi nor
tried to come to his Office Headguairters &t Delfi o
enguire about the position of his case or to make &ny
enguiry about the service. The letter sent O him wes pel

his own address was being received back undelivered and

particularly when his wife was reporting that the

applicant had gone to Delhi, which shows that he was

intentionally not receiving the letters izsued by the
respondents. Thus there does not appear Lo be any lapse

on the part of the respondents in any Qay Lo serve e
char ge-sheet upon the applicant and when the applicant
was not himself contacting the office nor makirgg  any

grievance apout the payment of subsistence &llowance 30

where the respondents had to pay the subsistence al Lowancs:

that itself remains a misery SO the respondents could not
have pald the subsistence allowance to the applicarnt in

that Gircumstances.

27, However, when the applicant filed an 0A before
the Chandigairh Bench wherein the directions were marcte Lo
meke  paymenits, the respondents immediately complied with

the same.

b~
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5. MOW  coming té the Jjudgments cited by the
applioanf in the_case of M. Paul Anthony {(BSupral it vas
ohserved that since in the case before the Hon ble
Supreme Court the abpellaﬁt was nhot providest any
subeistence allowance during the period of suspension and
the adijournment prayed for by the applicant on account ot
his illness was duly supporteq by medical certificates
was refused resulting in ex—-parte pirroceedings aggainst
him. The court came to the conclusion that the appellant
has been punished in total violation of the principles of
natural Justice and he was literally not afforded any
opportunity of hearing. B8ut in this case the applicant
did not on his own contact the office after he left 1in
the year 1982 despite the fact that his Headauarter is at
shimbia  nor he had ever asked for subsistence allowance
and when he filed an OA claiming subsistence allowane
whicii was allowed in his favour, then the payment was
made to him. It is not the case or the applicant in his
pleadings that on account of penury clrcumstances he

could not attend departmental piroceedings.

&

3, 1 he applicant nowhere even before the

s,

depar tmental authorities had ever pleaded that because of
panury circumstances he was unable to attend the
proceedings so the mere fact that he was not paid

subsistence allowance at an appropriate time, will not

give him & cause to challenge the impugned oiders.,
36, Az regards non-furnishing of certificate with

regard to his employment else where, the counsel foiw the
applicant has also referred to another Judgment  in
Anwarun  Nitsha Khatton (Supral. The perusal o bhe

paraaraph nuoted above (Supra) would show that in the

a
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case of Khotton (Supra) the department at no stage had
asked the appellant Lo give a certificate of non-service
wheireas 1n the present case the department did show a
letter calling upon  the applicant to furnish &
certitlicate &s reguired under FR 53 regarding nis
non—-service else where and it has been so even pleaded in
the counter-affidavit which fact is not denied.
31. Rule FR 58 sub-rule (2) provides that "N
payment  under sub-rule (1) shall be made unless the
Gowvernment service furnished a certificate that he is not
endaged in any other employment, business, profession

of vocation”.

Fe

3%. Hence both the judgments relied upon by the
applicant are not applicable on the facts of the prosent
case.

33. The next contention raised by the applicant is
that vide an order dated Z4.5.9% the appellate authority
had ordered for & de novo enquiry when it had found
ceitain detects 1in the order passed by the disciplinary
authority, i..e., sinbe the charge-sheet was issued by the
Deputy Presss Reglistrar who 1s a subordinats author ity
then the appointing authority, which is Press Registrar.
34, fhe counsel- for the applicant then subdsnitied
that the de novo enguiry could not have been ordered.
The appellate authority could have ordered ¥or a Fur ther
evidence but certainly de novo enguiry could not have
been ordered.

35. Liv our view this contention of the applicant
again  has no merits hecause First of all the applicent
caninrt.  be allowed to ralse this contention as there was
no  such  ground taken in paragraph % to the assall the

ordéer in  question. MOoreover, since the appellate
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. 4 asthority had found tﬁat the charge-sheet was not issued/”/
by the competent authority and vide an order dated
74.%, 95 a de novo enguiry was initiated, the appellate‘
authority only intended'that the fresh charge-sheet be

izsued by the competent authority.

36. No other contention has peen raised before us.
37. In view of the above, OA does not call for any

interference and the same is dismissed. No costs.
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