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New Delhi, this the f/Hh -day of July, 2003

HON"BLE SHRI JUSTICE v.s. AGGARWAL, CHAIRMAN
HON"BLE SHRI s.K. NAIK, MEMBER(A) -

Shri H.R, Malhotra
R/o D-18, Mansarover Garden :
New Delhi~15, .o Applicant
(Shri $.K. Das, Advocate)
versus

Union of India, through
1. Secretary

Ministry of Urban Development 3

Poverty Alleviation

Nirman Bhavan, New Dalhi
Z. Director Genheral (Works) .

Central Public Works Department

Nirman Bhavan, New Delhi, -+ Respondents -- -
(Mrs. Meenu Mainee, Advocate)

ORDER
Justice v.s. Aggarwal

Applicant (H.R.Malhotra) sSuperannuated as
Superintending Engineer, Departmental Proceedings were
initiated against him under Rule 9 of the Central civil
Services (Pension) Rules, 1972 (for short, "the Pension
Rules™), The disciplinary authority considered the
report of the inguiry 6fficer and the represehtationA of
the applicant ~and imposed a penalty of 25% cut in his
pension for g period of 5 years. The applicant assails

the said penalty imposed upon him,

2. Some  of the other relevant facts are that the

applicant had been served With the following articles of



. charge:-—

-

e 8hrl . H.R.Malhotra, approved the issue of

sanction of 72 work orders in connivance with Shri

fiﬁ._RCﬂwJain* EE, PWD, Division 16, Shri Jagan Singh, .

EE, PWD Division 18 and Shri _DP. Singhal, EE, PWD,

i . Division 19 amounting to Rs.116.07 lakhs whereas’

the administrative approval and expehditure
sanction were obtained Tor works covered only in
17 work ordetrs amounting to Rs.26.53 lakhs.

. Subsequently, on the directions of the then
Chief Engineer, Shri HR Malhotra cancelled 14 work
orders amounting to Rs.23.55 lakhs and reduced the
scope  of other work orders by Rs.21.50 lakhs., It
clearly indicates that work order amounting to
Rs.45.0% Jlakhs were issued for works which were
not reguired to be executed at all.,

Shri HR Malhotra got unwanted works executed
agalnst 41 -~work orders amounting to Rs.44.49
lakhs, 13 Nos. Work order amounting to Rs.19.544
lakhs were approved even without accord of
technical sanction.

Article TT

Shri HR Malhotra instead of insisting Tor
inviting tenders with due press publicity
encouraged collecting spot guotations and approved
the 1issue of work orders for the works which were
not of urgent/emergent nature.

Shri HR Malhotra exercised powers delegated to
hext higher authority by accepting work orders
when the total amount of work orders as per
reference was more than SE's power. - Shri HR
Malhotra also accepted work orders pertaining to
EE~PWD Divn~16 for which negotiations were
conducted by Shri RC Jain, EE-PWD-Diwvn.16." '

An  inquiry officer had been appointed, who as already
referred to above, had returned the findings against the
applicant.

3. Abblication as such is being' contested.  The
assertions raised to'be taken up hereinafter have been

controverted. ~As  per the respondents, Central Public
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;wOrks,MDepartment Engineers’ Association made a complaint

which was received in thg/@igilance Lunit  of . Central

Public Works Department. The matter was investigaied and
lapses . as contained in the aftiCIes of oharge were
identified against the applicant, The investigation
report of the wvigilance unit was sent toﬂthe Ministry of
Urban_ Development. .The Central Vigilance Commission
advised initiastion of proceedings under Rule 9 of the
Pension Rules against the applicant. The said advice was
accepted and thereupon a notice was issued. Even tﬁé
Union Public Service Commission had been consulted. The
alleged lapses are said to have occurred during 6.4.1994
to 31.5.1994.. The charge-sheet was issued on 31.3.1998
within four years. It is denied that any document that

was avallable as such was hot supplied.

4. At the outset, the learned counsel for the
applicant contended that the proceedings have been
initiated in violation of Pension Rules, namely after
four vears of the superannuation of the applicant.
Reliance in this regard is being placed on Rule 9 (2)(b)

of the Rules which reads as under.:-

}

"9.Right of President to withhold or withdraw
pension. -(2) (b) The departmental proceedings, if
not instituted while the Gowernment servant was in
service, whether before his retirement, or during
his re-employment, -

(1) shall not be instituted save with the
sanction of the President,

(ii) shall not be in respect of ahy event which
took place more than four vears before such
institution, and

(1ii1) shall be conducted by such authority and in
such  place as the President may direct and
in accordance with the procedure applicable
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to  departmental proceedings in which an
order of dismissal from service could be
made in relation to the Government servant
during his service."
Perusal of the aforesaid Clearly shows that after the
person had superannuated, proceedings can only be started

hot be in respect of any event which took place more than.

four vears before such institution.

5. The facts herein are that the applicant
superannuated on 31.5.1994. The charge-sheet is dated
3i.3,1998 i.e.. to say within four vyears of his
superannuation. The alleged lapses are said to have been
committed between 6.4.1994 and 31.5.1994. Thus in any
event, the proceedings had been initiated within four
years and the argument so much thought of, therefore,

must fail.

6. Confronted with that position, the learned
counsel for the applicant asserted that'it was a case of
urgency. The concerned Chief Minister had been pressing
hard for the work to be completed and, therefore, the
applicant did not follow the required procedure. our
attention. was drawn to the rules on the subject. We are
hot delving into the details because it is not in dispute
that upto a particular limit in case of urgency, the
Superintending Engineer need not foliow the said rules on
the subject, but perusal of the articles of charge
clearly reveals that the amount in duestibn was far
exceeding the discretionary power that was vested in the
Superintending Engineer. There were 13 Nos.work order

amounting to Rs$.15.544 lakhs regarding which the
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technical sanction had not been taken. Therefore, the
discretionary power, in any event, could not have been so

erercised.

T

R Faced with this situation, vet another argument
advanced waé that thé relevant documents had not been
supplied. During the course of submissions, the
controversy only was pertaining to certain documents
which were said to be not available with the department.

. All other documents were supplied and some of the

___ documents asked by the applic¢ant were not giwven pointing
out to him that the same were not available. The letter

e. OF the department in this regard reads:-
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- Kindly  refer to your letter HNo.1/21/98-vSIT
dated 2.12.98 on the above noted subiect.

SRS ¥ § R o 1 B B connection the position of
avallability of required file/documents are as
L under -

Sl.No.1: File No_21/13/94~A&C/ZII.Of 199394 and
94-95 is sent herewith )

Sl.No.Z: File No.4/78/94~A&C/DAII of 199394,
. 94~95 is not available as no such file
was opened as per file Register

. 8l.No.6: Budget file for the year 94-95 of the
0/0 G.E.{DAZII) bearing No.3/2/94-
A&C/(B)/ZII/Main file NO.S[Z}94~A&CK
(B)/ZII/V0l.I & Vol.II, file NO.7/4794
ASC/(B)/ZITI/Main file & Vol.II are .
sent herewith

These files/documents relate toe E.Q. to
VG.E.II s Branch who have certified non-
avallability of these files,

This issues with the approval of Chief
Engineer"

Perusal of the same shows that some of the documents were
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sald to be not available on the file and, therefore, were
not supplied.

8. The position in law is well-settled that the
documents which are required for proper contest of the
disciplinary proceedings must be supplied. If some
documents are not supplied, in that event, it has to bhe
seen whether any prejudice 1s caused to the concerned

person or hot.

9. When certain documents are not avallable, in that ___

event, it was necessary for the applicant to establish
that the same had been withheld. If the same were not
withheld and in fact were not available, in that event,
the gquestion of prejudice or supply of documents will not
arise,. This 1is not so in‘the present case, therefore,

the plea must fail.

10. Our attention was strongly drawn to the fact that
the reswonaents had relied upon the advice of the Union
Public Service Commission. The learned counsel relied
upon a decision of the Supreme Couft in the case of State
of U.P. Ve Manbodhan Lal Srivastava, [1958] S.C.R.
533, On scanning through the wvarious provisions, the
Supreme Court held that consultation of Union Public
Service Commission is not mandatory, Once the
consultation is not mandatory and in fact the Union
Public Service Commission had been coﬁsulted, it is for
the disciplinary authority to act on the advice of the
Union Public Service Commission keeping in wview the

totality of the facts. IT the advice is accepted, the

/@Mb/i



Iy

Y

delinquent cannot gquestion the same particularly when in
the facts of the present case, it is established that the

disciplinary authority had applied its own mind.

11, No other argument was advanced.

12. In face of the reasons recorded above, we Tfind
the present application to be devoid of any merit. The

same fTalils and is dismissed. No costs.
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(S.KraTky - (V.5.Aggarwal)
Memher (A) Chairman
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