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PRINCIPAL BENCH

0.A.NO.3333/2002

New Delhi, this the JT'j day of September, 2003

Hon'ble Shri Justice V,s.Aggarwal, Chairman
Hon'ble Shri S.K, Naik, Member (A)

Dr. Sunita v, Auluck

w/o Shri Vinay Auluck
Addl. Director/Scientist 'SE'
Ministry of Enviornment & Forests
Govt, of India

Paryavaran Bhavan, Lodhi Road
Nev'j Del hi-3

.= Appli cant
(By Advocate: Shri A,D.N,Rao)

Versus

1. Union of India
through the Secretary
Ministry of Enviornment S Forests

, Govt, of India
Paryavaran Bhavan, Lodhi Road
New Del hi-3

2. The Secretary
Ministry of Personnel. Public Grievance
and Pensions
North Block; Central Secretariat
New Delhi-1

..Respondent?
(By Advocates: Shri N,S,Mehta & Smt. Avinash Kaur)

ORDER

Shri S.k. Naik:

The applicant (Dr. Sunita V. Auluck) is

as Scientist 'SF' under the Ministry of Environment .S,

Forests in the pay scale of Rs. 1asoo-iF;P.OO/-.

Apprehending that her case for promotion under the

Flexible Compl ernenti ng Scheme (""CS) may not be favourablv

considered, she first filed OA-1377/2001 wh-ich/was

disposed of' by this Tr-ibunal vide "its order dated

-^.5,2001 with the follo'wing observations:-

"2. ;hi5 case has been filed in May.
2001 and as mentioned above, it came for
hear-inp on 30,5.2001.
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'3.-Intheabovefactsandcircumstances
ofthecase,weareoftheviewthat
consideringthe'factthattheapplicant's
grievanceisunderconsiderationbythe
respondentsthemselves,asevidentfrom
theirletterdated19,2.2001andthe
otherrelevantfactsmentionedabove,the
O.A,-ispremature,Hovjever,wehope
thattherespondentsshalltakean
appropriatedeci^sioninthematterwithin
areasonabletimeandinanycasewithin
twomonthsfromthedateofreceiptofa
copyofthisorder.Inthe
circumstancesjthereafter,ifthe
app1icant'sgrievancesurvives,liberty
isgrantedtoherto•ta!<esuch
proceedingsasmay
accordancewithlaw,"

beadv'sed"n

2=Subsequentlyv.'henherclaimv^asformallyrejected

byrespondentNo=1inconsultationwiththeDepa^'tmentof

Science&TechnologyandtheDepartmentofPersonnel&

Training,,shefiled.anotherOA-1692/2002whichwas

disposedofbythisTribunalon3.7.2002v^/iththe

followingdirections:-

"3,Inthecircumstances,wefindit-in
ordertodirecttherespondentstopassa
supplementaryorderincontinu'ationofthe
aforesaidorderof7,8.2001giving
reasonsforrejectingtheapplicant's
claiminthelightoftheissuesraised
byherintheaforesaidrepresentation,
Accordingly,wefindthattheinterests
ofjusticewillbedulymetbydisposing
ofthepresentOAatthisverystageeven'
WithoutissuingnoticesWithadirection
totherespondentstopassordersas
aboveexpeditious1yandinanyevent
v-.'ithinaperiodofthreemonthsfromthe
dateofreceiptofaconyofthisorder,
Wedirectaccordingly.TheOAis
disposedofintheaforestatedterns.

i..Itismadeclearthatiftheorderto
bepassedbytherespondentsasaboveis
foundbytheapplicanttobeadverseto
her,shevn11havethelibertytofilea
freshOAorseekrevivalofthepresent
OA-inaccordancevjith1,?;w,"
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3.PursuanttothesedirectionsoftheTribunal,the

respondentspassedadetailedsupplementaryorderdated

9.10.2002v'deAnnexure-27indicatingthereinthereasons

behindtheirinabilitytoconsiderhercaseunderthe

rulesrelatingtotheFCSpresentlyinforce..Mot

satisfiedwiththedecisionoftherespondents,Dr.

SunitaV,Auluckhasagainagitatedthemattervidethe

presentOA,

Someoftherelevantfactsofthecasearethat

theapplicantwasfirstappointedasSeniorEnvironmental

Officer(Sociology)intheDepartmentofEnvironmenton

5.S.1982,Accordingtotheprocedureofrecruitment

relevantatthatpointoftime.,theselectionsv.'sremade

throughtheUnionPublicServiceCommission(IJPSC),Vide

GovernmentNotificationNo,A,31012/^/o^-Admn-"Idated

26,2.1985,theapplicantwasappointedasSenior

c.nvironmentalOfficer(Group'A')onasubstantivebasis

vj.e.f,25.7,198^=Subsequenteventsindicatethaton

23.9.1987videNotificationNo.GSRA16(P),the

MinistryofEnvironment&Forestintroducednewservice

rulesunderwhichtheprocedureofrecruitmentand

promotionwastakenoutofthepurviewoftheUPSC.At

theinitialconstitutionoftherevisedservice,the

interestoftheScientistsearlierappointedV'jere

protectedbyholdingt.^nattheScientistsearlierinducted

weretobere-designatedunderthenewserviceand

continuetocarrythescalesofpaytowhichtheywere

eligibleonthedateofcommencementoftherules,Tt

wasfurtherprescribedthattheyshallbeeligiblefor

rev-'eiA.'forthenexthighergradeaftercompletingfive

yearsofsatisfactoryqualifyingserviceinthegrade.
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The basic educational qualification and age limits

appl"!cable to direct recruits were to be reiaxe

OT orficers already working in the Department on a

regular basis on the date of initial constitution for the

purpose of induction to the re-designated posts and for

promotion. Thus after coming into force of the new

service rules during 1987, the promotion to the hiqher

grades/posts of those who v^ere already in service were to

be effected not through the UPSC but through the

mechanism of the Fle>Hble Complementing Scheme,

d in case

5. The main grievance of the applicant is that after

coming into operation of the Department of Environment,

Forests and Wildlife Scientific Group 'A' posts Ru^eS;

19o7, she should have been considered for promotion

through the FCS along with her colleagues S/Shr-i Shiv

Kumar, p,k, Baneriee, R, Mehta and Bubodh Kr, Sharms

during the year 1991, The above-named persons were a""!

jumors "CO her a^s .re"lecLed "n T.he seniority 1 "s~ dar.ed

30.1.1997 and were called for interview and promoted to

the higher grade of Scientists 'SF' while, even though

she was senior, she was not called for interview, nor

given the promotion, as she was away on evtra-ordinary

leave. Counsel for the applicant has contended that in

the order sanctioning extra-ordinary leave for the period

from 1989-93. it has been cTearly mentioned that the

leave would not count as qualifying service for the

purpose of pension but no mention was made that the same

would not be counted for the purpose of promotion. We

has, therefore, tried to draw an inference

/V
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thoughtheapplicantv^'asonextra-ordinaryleave,she

shouldnothavebeendeprivedo-Ftheopportunityofbeing

consideredforpromotion.Counselforrespondents;

however,hasdrawnourattentiontoRuleS..?oftheRules

ibid;whichstatesasunder:-

"8,3Whereaneligiblescientistisnot
physicallyavailableforreviewdueto
deputationorforeignserviceinIndiaor
abroad;hiscaseshallbeconsideredin
theimmediatereviewfallingdueonhis
return,"

5,Counselforrespondentshas,therefore;argued

thatthiscontentionofthelearnedcounselforthe

applicantisfarfetched.Inkeepingwiththisprovision

of.theRules,theapplicantv»yasindeedconsideredfor

promotionwhenshebecameeligiblevideorderdated

29,8=1995soonaftersheacquiredtheeligibility

conditiononreturnfromherextra-ordinaryleave.

Counselforrespondentshasstatedthatsincethe

applicant'wasav-'ayonextra-ordinaryleaveformorethan

fourandhalfyears,hercaseobviouslycouldnotbe

consideredinherabsenceaspertheRules.Onher

returnfromextra-ordinaryleaveandafterattainingthe

eligibilitycriteriaofcompletingfiveyearsofregular

serviceinthegrade,shewasdulyconsidsreriand

promoted.

7,Facedwiththissituation,counselforthe

applicantthereafterhasveryforcefullyagitatedthe

pointrelatingtotheapplicanthavingbeen

discriminatedivis-a-viS;oneMrs.RitaKhannaandMrs.

o^T
:cordingtohim,boththeseSc-ientists

r-r
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OiexT,ra-ord"naryleavecouldatleastbecountednov^for

hernextpromofionunderFCS.Thiswasinfactexamined

bytheMinistryinconsultationwiththeDoP&Tandeven

T-houghtherepresentat"onwaswithoutanysubstance,her

casewassympatheticallyconsideredandmerelyonthe

groundofcompassion,therespondentshaddecidedto

considerhercaseforpromotionason1.1,1999insteadof

1,1.2000whenshewouldhave'otherwisebecomeeligiblein

"chenormalcourse.Theapplicantinfactwasrequested

tofurnishherself-appraisalinthisregardvideletter

dated8.iO,1S99,Ttisadifferentstorythatdespite

thebestofintentions,theDeoartmentcouldnotconsider
>

hercaseasv.'iththeintroductionofthemodifiedPCS

Schemeduring1998videDoP&T'sNotificationNo.-GSR660

(F)dated9.11.1998,thesituationhadundergonea

radicalchange.ThemodifiedPCS.wasnotifiedon

9,11.1998.Underthemodifiedscheme,nopersonother

thanapersonpossessingtheeducationalqualificationof

atleast"Master'sDegreeinNatural/Agricultu^al

SciencesoraBachelor'sDegreeinEngineeringor

TechnologyorMedicine"v,'a.seligibleforpromotionunder

thePCS,TheapplicanthavingpossessedaMaster's

degreeinsociology,whichwasnota"n.aturalscience",

asclarifiedandconfirmedbyboththeDoP&TandDST

automaticallystooddebarredfromthepurviewofPCS,

Counselhas,therefore,contendedthatdehorstherules,

caseoftheapplicantsimplycouldnothavebeen

consideredand,therefore,thereisnomeritinher

aop1ication,
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9,Wehavecarefullyconsideredthematter.Course"!

forapplicantaftergivingusalonglistofdutiesand

responsibi1itiesentrustedbytherespondentstothe

applicanttoprovethat-sheinfacthasbeendischarging

thedutiesasisbeingdonebyotherScientistsjhascorns

toresthisargumentonlyononeaspectthatapplicant's

TOurandhal~years'absenceonext"s—ordinaryleave

shouldhavebeencountedbytherespondentstowards'-er

promotionunderthePCSkeepinginviev;thatperiodof

Sehaalhadalsobeencountedinthepast.Hehastried

/tomakeoutacaseofd-scrimmat-on,Weareunablet-o

agreewiththecontentionofthecounsel.Firstly,the

casesofMrs,RitaKhannaandMrs,C.P.Sehgalarenot

similaronallfourswiththatoftheapplicant.The

casesofMrs.RitaKhannaandMrs.C.P,Sehgalfell

duringpre-modifiedPCSof1998,Asexplainedbythe

counselforrespondents,thepre-modified1998FCSdid

nothaveanyrigorousdefinitionofScientistswhichhas

beenbroughtinunderthemodifiedRCSduringNovember.

199S,Oneimportantaspectthatwasbroughttoour

noticeisthatthemodifiedFCSwaschallengedvide

OA-16^0/99inwhichthepresentapplicant-Dr.fMrs.')

SunitaV.Auluck-wasalsoaparty,inwhichthe

Tribunalhasheldthatthecoverageaswellasthe

rigorouscriterialaiddownbythenewschemewasfully

vjithinthepowersoftheGovernment,Itwasfurtherheld

thatintroductionofmodifiedFCSasamatterofpolicy

out-weighedanyindividualconsideration.Tfthe

modifiedschemeprescribedthatthebasiceligibility

criteriaforconsiderationforpromotionisthatthe

ScientistsshouldHaveatleastaMaster'sdegreein

qi*r
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Nstural/Agr-iculturaiSciencesoraBachelor'sdegreein

EngfneeringorTechnologyorMedicine^noneofwhichthe

applicantpossesses;shecannotbesaidtohavebecome

e.i-igibleonthestrengthofthevariousdutiesassigned

toherbytheDepartment.Mereavermentfordoingwork

similartootherScientistswouldnot,therefore,entitle

herforpromotionunderthemodifiedPCS,

10.Insofarasthepointofdiscrimination,

vis-a-vis,Mrs,"itaKhannaandMrs,C.P,Sehgalis

concerned.ashasalreadvbeenstatedearlier,their

/'•
casespertainedtoaperiodpriortotheintroouctionor

themodifiedPCSand,there~ore,arenor.relevant.

However,fromtheconductoftherespondents,itisseen

thattheyhadintendedtoprovidehersomeconcessionon

groundsofcompassion,inasmuchastheyv-'a.ritedtoreviev.'

hercaseduring1999,Unfortunatelyforherbeforethe

reviewundertheearlierschemecouldbeundertaken,the

modifiedPCScameintooperation.

11.Underthesecircumstances,wefindthatthe

applicationhasnomeritandisaccordinglydismissed

withoutanyorderastocosts.

^/U
(S.KlNaik)(V=S.Aggarwal)
Member(A)Chairman

/suni1/
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though the applicant was on extra-ordinary leave, she

should not have been deprived of the opportunity of being

considered for proinotion. Counsel for respondents,

however, has drawn our attention to Rule 8,-3 of the Rules

1 0" u , wh" ch sta.tes as ijnder • —

8. 3 Where an el "oible sc•• ent"st is not
physically available for review due to
deputation or foreign service in India or
abroad, his case shall be considered in

the immediate review falling due on his
return,"

5. Counsel for respondents has, therefore, argued

that this contention of the learned counsel for the

applicant is far fetched. In keeping ivith this provision

of. the Rules, the applicant was indeed considered for

promotion when she became eligible vide order dated

23.8,1995 soon after she acquired the eligibility

condition on return from her extra-ordinary leave.

Counsel for responden Ls has stated that since the

applicant -was av-'ay on extra-ordi nary leave for more than

four and half years, her case obviously could not be

considered in her absence as per the Rules, On her

return from extra-ordinary leave and after attaining the

elig-ibility criteria of completing five years of regular

service in the- grade, she was duly considered and

promoted.

. Faced with this situation, counsel for the

applicant thereafter has very forcefully agitated the

po-int relating to the applicant having been

discriminated, vis-a-vis, one Mrs. Rita Khanna and Mrs,.

C,P, Sehgal, Aocording to him, both these Scientists

71 -
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hadalsoproceededonextra-ordinaryleavebutthe-ir

periodofabsencewascountedfo.rthepurposeofFCS

whileinhercase,herrepresentationtocountthesanie

hasbeenoutrightlyrejectedbytherespondents.Counsel

hasfurtherar-guedthatiftherequestofthsapplicant

forcountingtheperiodofabsencefortheperioU'UI

extra-ordinaryleavecouldnotbecounted

retrospectively.aswastoldtoherbytheDepartment,

thesameshouldatleastbetakenintoaccou'ntforbeing

consideredprospectivsly,Hehascontendedthata

requestinthisregardwasalsomadetotheDepartmentso

astoconsiderhercaseforthenextpromotionalongwith

hererstwhilecolleaguesduring1998,Thisrequestalso

hasbeenturneddownonthegroundthatsheisnownot

eligibleforbeingconsideredastheFCShassincebeen

modified;accordingtovjhichshedoesnotfallwithinthe

definitionofaScientist,Counselhascitedthetype

andS<-;nriofdutieswhichtheapplicanthasbeenentrusted

bytheDepartmentandpleadedthatsheshouldbetreated

tobeeligibleevenunderthemodifiedschemeand

consideredforthenextpromotionandwantsustoissuea

directivetotheresDondentsinthisreaard.

o=Counselforrespondentshascontrovertedthe

argumentwithregardtoanydiscrimination,vis-a-vis,

Mrs.RitaKhannaandMrs.C.P.Sehgal.Hehas

explainedthatwhentheapplicantwasinformedearlier

thattheperiodofabsencecouldnotbeconsidered,

retrospectivelyastherewerenosuchprovisionsinthe

rules,theapplicantsubmittedanotherrepresentation

videletterdated13,2.1998sayingthatevenif

retrospectivepromotionvjasnotpossible,thentheperiod


