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HOMN’BLE MR. GOVINDAN 5. TAMPI, MEMBER (ADMNY)
HON’BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

Dr. 8.C. Mehra,
R/o D-1/50, Yasant ¥Yihar,
Maw Delhi. -~fapplicant

(By Advocate Ms Sujata rehra)
~Yarsus-
1. Union of India, through
the Secretarv, Ministry of

Maalth and Family Welfars,
Mirman Bhawan, Mew Delhi.
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. Director-General of Health Servicses,

Ministry of Health and Family Welfare,

Nirman Bhawan, dMew Dslhi. ~Raspondents
(By Advocate Shri S.P. Singh)

By M. Shanker Raju, Member (J):

applicant  impugns respondents” memorandum dated
15.7.92 where the benefit of added vears of. service as
applicable under Rule 30 of the CCS {Pension) Rules, 1972,
as applicable to General Duty Medical officers Subk Cadre
has  been denied to him by giving prospective effect to the
decision' arrived at in pursuance of Tikku Committes
recommendations w.e.f. 1.12.%91. He impudns respondents’
ordear dated 16.2.2001 where his reguest for benefit of
added service was ﬁejectedm He has sought gquashment of the
same with direction to the respondents to accord him
benefit of OM dated 15.7.92 w.e.T. 1.12.87 with all
conseauential benefits.
=, fApplicant lastly posted as Assistant Director
General of Health Services. He obtained a MBBS degree in
1951 as well as Post Graduats Diploma in 1953. He retired

on superannuation on 30.111.87.
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A, Central Health Service (CHE) was constituted
o L.l.é3. Their emplovees were allowed the benefit of

Rule 30 of ths éules of the benefit of the added vears of
qualifying ssrvice on account of having Post Graduate
gualifications. A High Powered Committes, wviz. Tikku
Committes was constituted to look into the various aspechs
of  the career improvement and cadre restructuring of the
Ooctors of CHS which recommended benefit of added service
available under Rule 30 of the Rules ibid under Rule 30 of
the Rules ibid teo be made applicable to EDMI cadre even in
respect  of MBBES Degree holders by amendment of the rules.
Accordingly the governmant acceplted the above
recommendations  and by an order passed on 15.7.92 benefit
of  added vears of service was made sdmiszible to GOMO sub
cadre of CHS but the aforesaid decision was to take effect
from 1.12.91. Applicant  who retired earlier in 1987
through  his representation sought grant of benefit of Rule
20 which was rﬁjécted by an order dated 16.2.2001, giving

rise to the present 0A.

4., Learned counsel for applicant rMs. Sujata
Mehra contended that the cut off date as held intra vires

by  the épex Court in Dr.  %¥.P. Malik and Others v. Union

wf India, (1996) 1 SCC 454 shall have no application in the

present case as the issus therein was regarding cut off

with respect to promotional avenuss. In so Tar as cut
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off date is concerned, for retiral benefits placing

reliance  on a decision of the aApex Court in Union of India

and _ Others v. Dr.  Yiiswvapurapu Subbavamma, {(2000) 7 SCC

$62 1t is contended that where an emploves at the time of
retiremsnt is entitled to pension under the relevant rules,

any  subsequent  amendment to the relevant rules gnhancing
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pension or confTerring additional benefit would also be
applicable  to  him. She further placed reliance on  the
Ffollowing decisions of the Apex Court to substantiate her
plea tThat the cut of date on the basis of retirement date

in a welfars legislation or provision is  arbitrary and

cannot be sustained:

i) Subrata Sen &% Others v. Union of India, 2001

(&) SCalE
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i) Meg Chingra v. Union of India & Others,

(19963 7 SCC 564.
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-8, . MNMakara v. Wnion of India, AIR 1983 SC

5. She alleges hostile discrimination, vicolatiwve
of  Articles 14 and 16 of the Constitution of India and
stated that even 1if she has retired in 1987, once the
provisions of Rule 30 are made applicable the zame would
apply  prospectively from 1.12.91 and accordingly applﬁcant
should be giwven added wvears of behefit with all

conseduaential benefits.

& On the other hand, respondents” counsel &Sh.
3.P. Singh, strongly rebutted the contentions and relying
upon the decision of Dr.  V.P. Malik's case (supra)
contended that once for all purposes the cut off date in OM

dated 15.7.92 has been held not te be arbitrary and intra

i

wires applicant who was supsrannuated on  3I0.11.97 after

gqualifwing service of 29 wears benefit of Rule 30 would be
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admissible to those who retirsd on or after 1.172.91 and as

added  vyears of service cannot bs given retrospsctive

the claim of applicant is not legally sustainable.

7. In the rejoinder applicant has re-iterated

his plea Ttaken in the Oa.

S. ke have carefully considered the riwval

contentions of ths parties and perused the material on

The apex Court in Or. V.P. Malik’s case (supra)

with the recommendations and cut off date decided

(4

Governmaent on  the basis of recommendations of

Commites observed as follows:

"4. There is encugh merit in the stand taken by tThe
Ministry of Health inasmuch as  what has bensn
contained in the Tikoo  Commitese Rsport being
recommendatory in nature, a decision was required to
be  taken which of the recommendations could be
acospted  and which not. Az the Final decision was
taken within about a wvear of the submission of
raport, TS wolld  not regard 1 he time~lag
unjustified, bescause the recommendations being many
in number involwving huge financial implications and
needing sorting out of some service problems, the
period of about one year taken to finally come to a
decision has to be regardsd as reasonable.

B Az to whether  the fixation of the date
(1~12-1991) can be regarded as arbitrary, it may be
stated that fixation of a cut-off date can be so
regardaed by court if the same be one about which it
can  be sald that it has been "picked out from a
hat”, as stated by this Court in D.R. Nim v. Union
of  India, (1967) 2 SCR 325. A Bench of this Court
to  which one of wus (MHansaria, J.) was a party
examined the question of fixation of cut-off date on
the touchstone of aArticle 14 in Union of India .
Sudhir Kumar Jaiswal, (1994) 4 SCC 2172. In that
case the case of D.R. Nim was noted in para 4,
followed by reference to other important decisions
on  this aspect in paras 5 to 7. We do not propose

to  reiterate what was stated in Jaiswal case. It
would be enough to point out that the observation of
Holmes, J. In Louisville Gas and Electric Co. Vo

Clell Coleman, 277 US 32, that a choice of cut off
date can be interfered with if the fixation be *very
wide of any reasonable mark” was cited with approval
by  this Court in Union of India w. RParamsswaran
Match Works, (1975) 1 SCC 305. It was further added



that a choice of date cannot be dubbed as arbitrary

unless 1t is shown to be capricious or whimsical in
the circumstances.

(5)

&. In the present case, the date (1~12-1991) having
been fixed because of the issuance of the 0Office
Memorandum containing the decisions of the
Government on the Tikoo Commitee recommendations on
1d~11-1991, the cut-off date of 1-12~-19%1 is far
from arbitrary and whimsical; it is really
reasonablea. It has not been picked out from a hat,
but is founded on logic.”

é. If one has regard to the aforesaid decision
of the aApex Court and as the cut off date of 1.12.91 has
been held to be reasonable and being a policy decision, in
absence of any malafides we do not find any infirmity in

the memorandum issued by the respondents on 15.7.92.

10. In so far as contention of applicant that
the cut off date has been held to be intra vires in respect
of only promotion cannot be countenanced, as the Tikku

Commites’s recommendations and mors  particularly with

respect to the prospective date of its effect has bsen held

to be reasonable and this includes not only the promotional
avenues but also the recommendations as to applicability of

Rule 30 for added serwvice.

1. Morsover, Rule 30 of the Pension Rules is
applicable for addition of added vears of service only on
retirement at superannuation. The contention of applicant

placing reliance on a decision of the Apex Court in

&

Subbavamma’s case as well as decision in Subrats Sen’s cas

and M.C. Dhingra’s case (supra) the ratio laid down is

that when at the time of retirement an emplovee is entitled
to  pension under the relevant rules, any subsequent
amendment in the rules enhancing pension or other benefit

would also be applicable to him would have no application
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in the present case as by way of OM dated 1577.92 what has
been applied, i.e., Rule 30 to the GOMO  cadre was not
admissible to the sub cadre prior to 1-12.9; and there has
been no amendment to the relevant rules. What has been
madea applicable is Rule 30 which cannot be given
retrospective effect as the cut off date having been found
reasonable by the fpex Court and moreover retrospectivity
of application Qf Rule 30 is bound to involve huge
financial implicationr and administrative chaos. The cut
off date which is far from arbitrariness and not malafide
taken as a policy decision by the Government though may be
harsh upon some of the employees but iz to be applied with
all its rigour in the administrative exigencies and kesping

in view the overall implications.

12. As the rulings cited by applicant would not
apply to the facts and circumstances of the present case,
we  do  not find any infirmity in the orders passed by the
respondents. Accordingly, the 04 is found bereft of merit

and is accordingly dismissed. No costs.

s of —
g, M
(Shanker Raju)

Member (J)

"San.”




