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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA No.577/2002 with MA No.774/2002

New Delhi, this-^ th day of June, 2002
Hon ble Smt. Lakshrm Swarmnathan, Vice—Chai rnnan( J)

Hon ble Shn M.P. Sinyh, Mernber(A)

Dr. M.S. Prasad
P—156, Ashirwad Apartments
Dilshad Colony, Delh1-110085 .. Applicant

(Shri D.S.Chaudhary with Ms. S.Chaudhary, Advocates)

versus

Union OT India, throuQh

1. Secretary
Department ot Health
Ministry of Health « Fanriily Vie 1 fare
Nirman Bhavan, New Delhi

2. Mr. R. Mohan Kuinar
Under Secretary (Vi91 lance Section)
Ministry ot Health a Family Welfare
New Delhi , . Respondents
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Heard the learneo counsel for the parties on both OA

as well as MA and considered the pieadinys or record.

2. Applicant has challenQed the order dated l.lu.iuOi

whereby the period of his unauthorised absence w.e.t.

7.10.92 till he reported back for duty in India has been

directed to be treated as Diea—ii^n.

3. Admitted facts of the case are that the applicant was

issued a charge-sheet dated 1 .8.1395 under Rule 14 of

CC3(CCA) Rules, 1965 to the effect that he, while working

ip( GiB Hospital , Delhi acteu iii q ntcunid unucwv-fmiiiy v-ji q.

Government servant inasmuch as (i) he had been absenting
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himself unauthorlsedly from duty since 7.10.92 and that

(ii) dunng the year 1393 he left the country and

accepted foreign assignment with Government of Libya

without permission and information of the competent

authority in contravention of the provisions ot Rule

Ob1v.1 i ^ o uL/O \. L/Ui huiaoj idu4. Ai Ud

conducting enQuiry, the inpuiry officer concluded that

charge (i) was partly proved whiIs charge (ii) was

proved. A copy ot the incjuiry report was sent to the

aP}j I 1 uai i u I Oi ou um iuuin^ hio repf csaei i ua u 1 ui i • nc

submitted his representation to Lhe Disciplinary

Authority. The disciplinary authority took a lenient

view to drop the charges against the applicant as the

oaiiiQ QiQ i iuu yvai iaiiu a p€?i la i Ui luc t wuo v, ) nU i oS ai tu

passed the impugned order dated 1.10.2001 accordingly.

4. During the course of the arguments, the learned

counsel for the applicant, has submitted that the Hon'ble

I'i I M I »U0 \ u I nwa 1 ui I a rani i i> vvel iai 'B vi Qe n i o Or uci ua ti^u

11.9.2001, on the representation of the applicant dated

I  B c/ • ̂ Uu 1 j 1 lau u I I su ueu r\~i uiiau biie pci i uG \j\ i ^ s

stay abroad be regularised. However the applicant

was shocked no receive the order dated 1.10.2001 treating

the period of absence as dies—non. Applicant made

aiiwuner I "epr L»a u I un uu n~ 1 un i i:.. i i .^uUf rvniuii r lao t iu u

yet been decided. In view of this position, the order

dated 1 .10.2001 be ssl aside and the period of

applicant's absence from 7.10.92 till he reported back

for duty in India be regularised as ordered by the

non'ble Minister by way of his order dated 11.9.2001.



3  Cv^

utiioi hand, uhs Isarnsd counssl tor th©

respondents has submitted that the Hon'bie Minister had

minuted 'for reguiarisation of his stay abroad' on

1i.S.200i which was received in Vigilance Section on

3.10.2001 by which time the impugned order dated

1.10.2001 haa already been issued. In fact the applicant

himself had requested in his representation dated 3.1.93

addressed to R-1 to treat the period of his absence as

'dies-non'. He would submit that even if a penalty had

been imposed in this case, the period of absence would

still remain to be regularised either by sanction of

leave or by treating- it as 'dies non'. Having already

conducted an enquiry under COS(CCA) Rules, it was not

necessary for the disciplinary authority to issue a fresh

notice tor treating the period of absence as dies-non.

S. The learned counsel for the respondents further

submitted that the applicant had not mentioned anything

,  in his representation dated 1 .9.2001 about the

disciplinary proceedings already initiated against him by

the Ministry and a.plain reading of the same did not

bring out that the applicant had sought early decision on

L.he disciplinary proceedings. Further, the minute of the

Hon'ble Minister on applicant's representation to

regularise his stay abroad does not mean that the period

of his absence from 7.10.92 to 14.11.94 should be treated

as deputation abroad on foreign assignment. After all,

the period of unauthorised absence is to be regulated in

accordance with rules and instructions. Moreover, the

proposal to treat the period of absence as 'dies-nnon'

has been approved by the Minister of Health & Family

i^clfare as stated in reply to para 4.4 to 4.7 of the OA^
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7. VsS find force in the contentions of the learned

counsel for the respondents and we do agree with the

sarne> The fact rernains that the applicanu nad a^ctspuad

the foreign assignrnent without the psi fniso lun uf

competent authority. It is also not in dispute that the

applicant himself has requested vide his letter da^od

3.1.33, to treat the period of his absence as 'dies-non'.

That apart, as rightly pointed out by the learned counsel

for the respondents, there was no specific orders i rvjm

the Hon'ble Minister to regularise the period of absence

as deputation abroad on foreign assignment. The period

of absence has to be regulated in accordance with the

rules. The disciplinary authority has already taken a

lenient view to drop the charges levelled against the

applicant and has rightly ordered to treat the period of

unauthorised absence as dies-non in accordance with the

RUlSS on thS SUbjSut*

7. Therefore, for the reasons recorded above, wa i ind nu

merit in the present OA and the same deserves to be

dismissed. We do so accordingly.

S. By way of MA 774/2002 in OA 577/2002, applicant has
\

submitted that the recommendation of the DPC held in the

year 1333 in respect of his promotion to the posL or

Consultant has been kept under sealed cover and since the

charges levelled against him have been dropped,

respondents may be directed to open the sealed cover and

act upon accordingly. Mowever, respondents in their

reply to the MA have stated that the name of applicant

was forwarded to UPSC for consideration for SAG posts by



the DPC held on 25.11.39. At that point of time, it was

not known that the period of his absence w.e.r. 7.10.9.1

to 5.12.94 was to be treated as dies non. Since he was

not clear from vigilance angle between the period 1992 to

2001 (Opto October, 2001), recommendations in his case

were placed in sealed cover. As the period from 7.10.92

to 5.12.94 has been treated as dies non, the appliCanL

became eligible for promotion only on 31.1.97. Hence the
recommendations kept in sealed covers by the DPCs held on

25.11.99, 8.11.2000 and 25.10.2001 have no relevance at

all.

9. We have considered the aforesaid contentions. In

view of the fact that the charges against the applicant

have been dropped by the impugned order dated 1.10.2001

and as per respondents' own admission that applicant hasj
Î

become eligible for promotion on 31.1.97, we direct the^

respondents to open the sealed covers and act upon the ,

same in accordance with law, rules and instructions. MA

is disposed of accordingly.

w

No costs a

^  . - rK ,(M.P. Singh) (Smt.Lakshmi Swaminathan)
Member(A) Vice-ChairmanCJ)

/gt-'II.V/


