CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

Gy No . 2601 /2002
MA 2223/2002

Mew Delhi this the 26th day of May, 2004
Hon’ble Shri Sarweshwar Jha, Member (A)

In the matter of

L. Shri Dilip Kumar Shukla
$/0 Shri Rasma Nand Shukls
E~£8, Ganesh Nagar Complex,
Pandav Nagal, Dslhi.

Y. Sh.Rajinder Kumar,
3/0 shri Rrama Ashish FPaswan,
%486, DMS Colony, Hari Magar,
Delhi.

@ %, Bikhari Shah,

) 570 Shri Dev Sunder Shah,
f2& 52/333, Madan Puri,
Gali No.l0, West Sagarpur,
Pew Dalhi.

4. Bhule Ram
$/0 sShri Balbir Singh
VYillage Thana Kalan,
Distt.Sonepsat (Harvana )

5. Uday Sharma,
3/0 3hri Ram PRPavitra Sharma,
\ Y F-11, DOMS Colony, Shadipur Depot,
' Mew Delhi-8

&. Sushil Kumar
_ 3/0 Sh.Chandaeshwar Mahto,
~ 28/384, DMS Colony,
¥ Mari Magar, Delhi.

Y. anil Kumar
/0 shri Ranjeet Singh
G~17., DMS Colony,
West Patel Magar, New Deslhi.

A. Sunil Kumar
5/0 shri Rajinder Prasad Singh,
25/3R2, Satvaver Colony, Hari MNagar,
Delhi.

9. Ajay Singh

3/0 Shri Satvawver Singh,
33/463, DMS Colony,
Mari mMagar, Delhi.
: . <Applicants
(By advocate Shri 3.M. Garg )

YRIUS

1. Union of India through
Sacretary,
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Ministry of agriculturs,
Department of Agriculturs and
animal Husbandry and Dairy).,
Krishi Bhawan, New Delhi.
2. The Chalrman,
Delhi Milk Scheme,
Waest Patel Nagar,
Mew ODelhi. 4]
hi . ,, ‘é}wvf:}\ . '
He - Respondents
(gylﬁdvmcgte %hrl B.K.Baréﬂa)“m .
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Heard.
. Thizs 08 has been Tiled against the ldentically
g , . .
¢ worded Memo. dated 27.4.2002 issued by the respondents in
the case of the applicants (#nnexure “&° colly ) - denying
regularisation of service to them even though they have
comp letsd 240 davs of employment in a wear.
3. The Tacts of the matter, briefly, are that the
'@ applicants ware esnploved as daily rated mates by
respondent HNo.2 { Tha Chairman, DM$), New Delhi) who have
claimad that they have rendered 240 days of service during
Y the vear 1998-1999 in the respondents~organisation. The

details  in respect of the applicants including those

relating to the number of working days during the saild
wear have bzen given In Annexure 1. The controversy which
has prompted this case relates to  gomputation of  the

number  of  days  which have been allowed in tha case of

=

applicants for the purposes of considering their cases fo
regularisation. Whila ‘the applicants have claimed that
} the benefit of Sundays and other paid holidays has also ta
N

Zbe given to them while computing tha number of working

days for them, the respondents, while showing the numbsr
3 b5 '*.’"‘xa/ff\l/ /m/’



of working davs in each case of the applicants, have
maintained the benefit of Sundavs and other paid holidays

has already been included while computing the number of

working - days in respect of thea applicants. This has led

to difference of working days as computed by the two

parties.

4, According  to the Scheme followed by the DME,

311 Radli workers apart from casual workers as well " as

apprentics, shall be transferred to regular establishment
after they have worked for not less then 240 davs in  anw
periad Aof 12 months. In this connection, reference
been  made in Para 4.4. of the 0A to the judgemant /ordar
dated 2.8.1991 as passed by this Tribunal in 0a 948/1988
and also to the order as passed by the Tribunal -in Oy
Z7/1988 on 10.8.1999% dnd fTurther confirmed wide the
Hon’ble Supreme Court’s order dated 2.5.1990 in 3LP
(Civil) 1085fl9907 "It has been contended that all daily

rated/badli  workers who had completed more than 240 Cdayss

b

af serviece in DMS are deemed to have been tramsferred to
regular astablishments as par the dJdecisionzs of  the
Tribunal given on 2.8.1991 and further decisions as

refarred to abovs.

5. The- grievanoce of the applicants 1s that
desplite the orders of the Tribuhai in the case Eeférred T
hersfinabove,the respondents have gone ahead with smploving
juniors and freshers and discontinuing the services of the
applicants. T buttress their point that they deserve to

be appointed on regular basis, they have referred to the

RN
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decision of the Tribunal in 0A 37/1988 asz mentioned above
te drive the homs point in compliance with the order o
the Tribunal in the said 0.a. The applicants in the sald
iy ware appointed on supernumarary posts of mates in the
estaklishment of OMS from the dates they have cmmpletﬁﬂ‘
w40 days of service. subsequently, they wers transferread
on regular basis as matas on 1.6.1994 (ﬁnnexure WILY .
similarly, Tollowing the zarlier judgements of e

Tribunal the Tribunal had allowed OA 2958/1997 (Annexure

-,
L
H

T+ has been submitted that 3 more similar matters
were allowed by the Trikbunal and in one of such cases the
cwe filed by the respondents against the order of the
Tribunal was also dismissed by the Hon’ble High Court of
Delhi (Annexurs  ¥I). In all these judgements a COMMON
point has been haeld that after the applicants have
renderaed 240 days  of aservice they hawe deserved to  be
transferred on regulsar establishment of thé respondants .
In this connection, reference has also been mads to The

decisiong of the Tribunal in CCP 359/2000 on 6.2.2002.

&, During the courss of arguments, l=2arned counsal
for the applicants has submitted that while one extra day
iz allowed when Badli worker works for six days, normal
anology would be that one extra day would be allowed to a
B&dli worker if he has worked for 7 days in a week. This
aspect of the matter was argued by the lesarned coaunsal for
the applicants on a number of base. In this mmnnaction,
first he Ha$ referred to the statement hawving besn
pre@ared in raspect of each of the applicants and which

have been placed on record. It is observed from the said
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statements that separate column [(col.3) has bsen provided
for oounting the benefit of weekly off/public national
holidavs/gazetted holidavs entitled during the month‘ and
which benefit seams €o have been taken off by  the

respondents while computing the total number of dayé in

B

Cal.?  thareof. Specific reference has been made to the

{

details of number of davs claimed by the respondents as
well as by the applicants towards sick lsave and Sundays
and day off/ night duty as given in Paragrabh 14 of the
arder of this Tribunal in 08 37/1988 decided on 10.8.1989.
Te drive home the point that the benefit of Sundavs and
halidays has  to be given additionally to them, but ths
same has not been included in the number of days which the
applicants have claimed to have worked for. In Para 17 of
the said decision of the Tribunal there is a reference
that the respondents have not taken into account tha
Sundayvs and other holidays in computing the numbsr of
déys- |

7. The respondents in their reply have, howesver,
asserted that they have gons strictly by the dirsctions of
the Tribunal whereby Sundavs and holidavs have Dbeen
included while computing the numbesr of working davs.
Referring to the judgemsnt of the Tribunal in CP 399/2000
arising out of 0a 147/2000 in which it had been claime:xd

that the benefit of Sundavs and holidave shall be given to

the applicants while computing the total number of working

davs, the re$pondénts have submitted that the ordesr of tha
Tribunal has been complied with and the applicants whao

have worked for more than 240 days after including Sundavs
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aﬁﬁ holidays have been appointed on regular basis inEDMS"
Learned ocounsesl for the raspondents have submitted that
atter having carried out the eﬁercise and having includead
Sundays and holidavs, the réspondents héve found that none
@t the applicants has completed 240 davs ofvé@rvica 'andﬂ
hence according to  them, they are not entitled for

regularisation  in  DMS in accordance with the cartifiad

Standing Ordear.

. Referring to the provisions of the Industrial
Disputes ﬁct, 1947, the respondenté have claimed thatithe
same doss not provide for weightage bevond total number of
davs in & month. In other words, learned counsel for'fhe
respondents  says that in no case the applicant can ccdaim
to  have worked for 30/31 davs in a month. When referénce
Was  made  to the provisions of Section 13(bY(c) in which
there is provision for pavment of double wages if a Badli
worker/casual  labourer iz made to work on o Sundawvs  and

the ‘
Holidays,/ learned counsel for  the respondents had,
homwsver, no spegific aﬁgw&r to the fact that pavment. of
double wages for haying worked on holidavs would amoun# to
paynent - for  two davs havihg been made to such workers,

thersby allowing one extra dav in 7 davs of work.

Q. I hawe gone through the repeated decision of
the Hon’ble High Court of Delhi in CWpP (C) 2156,1323,6102
and  6211/2002 decided on 30.9.2002 in.which referasnce - to
the decision of the Hon’kle apex Court in H.D.Singh vs.
Reserve Bank of India and Ors (1985(4) SCC 201) has been

made more than once. In the said case a vary clear viasw
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has beén taken on adding Sundaysfweekly offs and 17
holidays to the number of working days for the purpmé@ of
completing 240 days. Referring to para 8 of the sald
decision of th@ Hon®ble High Court it has been submitted

that the Badli workers in Delhi Milk Scheme continue Lo

-wmrk on all weskly off days and sundavs. - The weskly off

days and holidays are required to be treated as wofking
days in the establishment of the petitioners. The 1e§rned
counsel for  the applicants has categorically submitted
that the benetits of Sundays and holidays has not ibean
given ‘in the case of the applicants, though theyi haw e
worked on  Sundavs, by giving one day extra for the  said
davs. Learned counsel for the respondents has, howewar,
maintained that the benefit of Sundays and holidys  has
been gqiven to the applicants if théy have worked on
sundavs and  holidays. vHe Was, however, not Ve iclear
that -additional day had been given fTor having worked  on
sundavs and holidays. 1In H,D.Singh’s case (supra) the
number of working dayvs as submitted by the respondents hadd
net  initially incorporated 52 Sundavs andll? holidavs and
hence the reguest that Sundays and holidays be included in
the total number of working days for tha purpose of

completing of 240 days.

10, on careful and closer perusal of the case it
is thus observed that while the applicants have made&their
submigeions in different ways, the Tact that they have not
besn given the benefit of sundays and holidays on which
they have worked as enclosed at annexure 1 has  been

uniformally emphasized by them. The raspondents ;haven

-



however, not ocome out catogorically whether one extra SER
has been given to the applicants whenever they have worked
on Sundays and holidays. They have also not clarified as

to how they have included Sundays and holidays while

computing the numbesr of working davs. If thers is &

provision under the Minimum Wages Act as submitted by the
learned counsel for the raspondents for payment of double
wages Tor work having been done on Sundays and holidays,
natural conclusion would be that they are being alimwed
cne xtra day for having worked on holidawvs and Sunéays,
If one extra davy is allowed to the casual workers/ éadli
warkers for 7 davs working, it would amount tb fheir
having worked for mroe than 30/31 days. This argUm@ﬁt o
the respondents appears to have been hapathical as in the
case of the applicant the number of working davs hasjbe&n
shown as not more than 25 davs. That being the case,éaven
after allowing them the besnefit of extra one day if Ethey

have worked for seven davs will not exceed 30/31 days. In

i

my opinion, even if holidays and Sundays were shown a
working davs and the excsed 30/31 davs, in such cases the
number of working davs would be restricted teo 30/31 days

while computing the working days of such workers. 1

11. In consideration of facts and ciréumstances «f
the case and also keeping in wiew the decisions of ths
Tribunal as also of the Hon’bls High Court as well aé ot
the | fpex  Court, I am of tha considered opinion that,
thdugh the regpondents have appreciated the spirit as
contained in wvarious decisions of this Tribunal and: the

Hon’ble High Court and the apex Court in similar CHSES ,
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they have not granted the benefit of Sundays and holidays

in computing the total number of working davs and alzo as

per the provisions of the Minimum Wagses Act including the

Fact that rcasual laboursars have to be paid double the

amount of wage for having worked for holidaws and Sundays,

thersby leading to the interpretation that +this would

&J/ amount to allow any one day as extra day to such workers.
1 am also of the considered wiew that the matter n@eds to

be reconsidered by the respondents in order to see that

\/ the benefit of Sundayvs and holidays is  given to the
applicants in the light of the decisions of the Tribunal

as well as of the HMon’ble High Court and the Suprems Court

as referred to hereinabove and consequential  benefit
including transfer of these applicants to a regular
‘egtablishment of the respondents. This 04 is acordingly

,‘r disposed of with a direction to the respondants to compute
the working davs in respect of the applicants afresh

keesping in view the above. Respondents ares also directad

‘ to reengage the applicants if on verifcation it is Foun
that Treshars have been employed by them in preference to

the applicants as alleged by them. The raspondants shall

ensure that the entire axercise, as dirscted abév&, is
completed within three months from the date of receipt of

g oopy of this order.

1%. With this, ths 0& stands disposed of.

I

{ Sarweshwer Jha )
Member (A)
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