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CENTRAL ADMINISTRATIVE THIBURAL
PRIMCIPAL BENCH, NEW DELHI

0A MND. 156%/200%
Thie the 4th day of August, 2003

HON BLE SH., V.K. MAJOTRA, MEMBER (A)
HOM BLE SH. KULDIP SINGH, MEMBER i3}

1. 0.F.VYerkva
S/o Late Sh. . Lal,
RPlant Protection OfFficer,
Birectorate of Plant Protection
auar#ntine and Storage,
NH IV, Faridabad,
Hery&na.

Z.. B.A. Badeer
S/o Late Sh., G.H.Ansari
Plant Protection OF{icer,
Directorate of Plant Protection
Quarantine and Storage,
NH IV, Faridabad,
Haryana.

3. K.S. Ghodeshwar
5/0 Sh. 5.Ghodesws,
Plant Protection Officer,
Directorate of Plant Protection
guarantine and Storage,
Mumbal, Maharashiea,

(By Acdvocate: Sh. Ajit Pudussery)
Vs

1 Union of India
through the Secretary
Department of Agriculture and Cooperation
Ministry of Agriculture,
Krishi Bhawvan,
Rafi Marg,
Hew Derlhi.

Z. Plant Protection advisor
to the Government of Indis

Direvtorate of Plant Protection
Quarantine and Storags,

NH IV, Faridabad,

Harvyeana.

{gy Asglvocate: Sh. D.S.Mahendru)

OR.D E R _(ORAL)

By Sh. Kuldip Singh, Member (J)

This 1is a joint application filed by three applicants
who have ohallengéd the rules framed under Article 309 of the
Conetltution of India and published in the Gazette 5f2 India

dated 23.2.2002 creating the post of Assistant Director {#lant
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Pathology) by  merging erstwhile post of Assistant Director
(virology and Bacteriology) which were so called specialized
posts and making it the Teeder cadre for promotion to the post
of Deputy Director (Plant Pathology) consequently removing the

post held by the applicants from the feeder cadre.

Z, According to the applicants, it is wviolation ofF
funclemental right$ granted to the applicant. However, while
making brayerg in para 8 the applicant besides asking for
guastiing of Framing of recruitment rules, the applicant has
also praved for direction to the respondents that the exinting
rales  can -apply only with prosoective operation and applicant
will be entitled for consideration foir promotion on the bazis
of the original recrultment rules as the applicant had become
eligible to be considered for hte post of Deputy 0Oirector

prior to the coming in force of the new rules.

3. fFacts in brief are that the applicants were recrulted to
the post of Plant Protection Officer (Plant Patholoay)
(hereinafter referred to as PPO (PP) through UPSC. The nest
promotion  avallable to-th@se @pplicants was Deputy Director
(Plant Pathology)} which is Group A Gazetted post. The post of
Deputy  Director (Plant Pathology) could be filled up 75% by
promotion of PPOs and 25% by transfer on deputation Tl Ling
which by direct recruitment under the revised rules. All the
applicants c¢laim thaﬁ they had become eligible for praméti@m
te the post of Deputy Director from 1986 as the? fulfil. the
essential qualifications for the post of D@muty-@irectmr" it

iz further alleges that the Directorate of Plant Protection,
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Quarantine and Storage was established as an attached office
of Resp. No. 1 to enssure crop protection by preventing crop

losses ete.

L However, on the recommendation of the M.V.Rao Committee,
certain posts of Assistant Director (Virology), Assistant
Direv:tor (Bacteriology) etc. were created by the respondents
in  the wake of the new policy on Seed Development but these
pasts  were ex—cadre lsolated posts and did not provide any
promotional avenues for the officers so recruited and certain
officers were also directly recruited in the vear 1994,
Though the PPOs (PP) had represented for the merger of these
posts in thelr cadre but thelr representation was turned down.
Subseduently the officers whé weire recrulted @5 Aswistant
Direwtor on  ex-cadre post made a representation Eefore 5th
Central Pay Commission about the lack of promotional awvenues
and other service ¢grievances but the pPay Commission also
recommended the merger of these posts with PPOs. But.  this
recommendation made by the %Sth TPC was not accepted by the

Govr. hut the Govt. had come out with the new met of rules.

5. An DA was also filéd for implementation of the 5th CPC
wherein also declaration was sought to be made that PR
should not be promoted directly to the post of Dy. Oirector.
The O0A was disposed of since the Govt. was in the midst of
framing new recruitment rules and the court observed that
while revising the recrultment rules in the interest ot &kl
cmnc@rned including the PPOs shall be kept in view., But it is
submitted that the Govt., had not taken the interest of PHw
and interested in the hierarchy between the PPO and the next
stage of Deputy Director. They have created another level of

Deputy  Director. Thus, now the PPOs in order to reach the
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Catage. - of Deputy. Director has Lo be promoted first to the post
of Assistant Director and then to the post of Deputy Directer.
Thus, the new ruleg have taken up the right of the applicant
to be promoted directly to the post of Deputy Director.  Thus,
this amendment 1s wviolative of Article 14 & 16 of the
Constitution of India. Beslides that the applicants hawve alze
praved that since some posts of Deputy Director were 1lying
vacant before the revised rules had come into force ang the
Govt; has proposed to Till up those wvacancies under the
revised recrultment rules that cannot be done, sincs the
revised rules are prospective in nature and the wvacancles
belonging to previous vears are to be filled up under previeis

rules.,

B puring the pendency of the 0A, applicant has also made an
Mma For seeking the stay of the proposed 0PC for Tilling up fhe
post iof Daeputy Director from the poust of Assistant Directors,
since the applicant claim that post belong to wrévious v ear
and  the applicant stated that it is only the PPOs who were

entitled to be considered.

7. wespondents aré contesting the OA as well as the MA,
Respondents  in their reply pleaded that after the vevized
riles, the post of PPO has been Kept as & feeder grade for the
post of AD(PP) for the purpose to safeguard prome L oma i
avenues of  PPO  at that particular time. AS regards‘ the
recommendations Qf 5¢h CPC is concerned, 1t is submittd test
by 1evising these rules the recommendations of the 5th CPC
have been accepted as the CPC has also directed that v@ri@u&
category of posts requiring same qualification and functions
in the same stage should be merged together in each discipling

in arder to generate maximum promotional avenues and 1t is
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also  stated that isolated posts should be brought together
under the respective discipline. Thus after the -udgment of

the Tribunal in 0A-%64/99 and keeping in view the
recommendations of the CPC, the nodal Ministry, i.e. DoeEY
after considering all the exercise framed the revised

recruitment rules and they donot violate any fundamental ight
of the applicants as the department has a right to revise tne

rules.

8. W@ have heard the learned counsel for the parties and gone

through the record.

9. Adnittedly prior to the revised rules, the PPO (PP) was
eligible for promotion to the post of Deputy Director afier
attaining essential gualifications reguired for promotion &s
per rules and the applicants who are working as PPOs has gl
the assential qualifications to be promoted as Deputy
Directors under the pre-revised rules which Tact e not
denied, as  far the challenge to the revised rules that it
takes away the right of the applicant under Article 14 & 16 of
the Constitution of India, we Tind that the applicant 1s
unable to demonstrate as to what right of the applicants have

been taken away. 1t is the prerogative of the Govt. o frame

roecrultment rules Lo govern @ particular service. Iy thiw
case, the %th CPC did recommend that all these isolated posts

should be brought under same stream so that they get Yurther

averes of promotion.

10, Respondents have rightly refrained the rules and have
created a intermediary state of Assistant Director. To our
auery whether the pay scale of Assistant Director are higher

than pay scale of PPOs. Counsel for applicant falrly acknitied
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that pay =cale of Assistant Director is higher than the Dpay
scale of PPO@ and there 1s @ little variation  of
gualifications also for direct recruitment a&s Assistant
Directors as compared to direct recrult PPOss. So i an
additional w@venue of promotion has been granted to PPOs to
become AD(PP) .so that does not violate any right of the
applicant under Article 14 & 16 of the Constitution of India.
So on that score the revised rules cannot be said to be ulira

vires and cannot be guashed,

11, Howwever, as far the plea of the applicant that two posts
for which DPC has been held and recently an order has been
issued oh 8.5.2003% vide which two persons have been promoted
sz Daputy Directors, the same should not have been done under
the revised rules as it is the direct recrult Assistat
Directors who have been promoted to the post of Deputy
Director because undei the pre-revised rules the post of
Aﬁsimtant Director was an isolated post and they have no
promotional avenue to the post of Deputy Director so they did
not have any claim to the post of Deputy Director. It is only

the PPOs who could be promoted to the post of Deputy Dlvectar.

1%, Oh this aspect the counsel Tor the respondents submitted
that since the promotion has already been granted, 3@
applicant should file & separate 0A and since it is golhg ToO
affect those persons who have been promoted so  thsay = 1ol o
also been made a party. However, it was no disputed that the
posts which existed prior to the revised rules, could be

filled up only under the pre-revised rules,
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15. as regards the objection of the respondents that the

promotion has been made on 8.5.2003, we Tind that there 1s ar

endor@sement in this promotion order that the promotions are
subject to interim directions passed by the Allahabad Bench of
the Tribunal in  O0A-430/2002 filed by Or. C.N.Srivastava
PPO(PF)  but we further observed that though the resporndents
have mentioned ‘that the promotion is subject to tne interim
directions given by the allahabad Bench of the CAT but
respondents have convenlently lgnored the directionse given in
this QA where int@rim‘order wase issued on 7.6.2002 in which it
was wtated that 1F any promotion is made that shall be subject
to the outcome of the present 0A. Since the promotion glwven
ts the officers who have been promoted vide order dated
8.5, 2008 during the pendency of the present 0A, 30 that Ganpot

be =amid to be free from the interim order passed by this

Tribunal on 7.6.2002 and this promotion has to be read @% if
it 4% subject to the cutcome of the present OA.
14, A3 we are of the congid@rad view that the vacancies which

were avallable prior to the revised rules coming into force,

the department should have filled up those vacancles  Oil

~

under the pre-revised rules and not by the revised rules under
which the category of Assistant Dilrector has also been o wated

az Teeder cadre to the post of Deputy Director.

——

15, Iin view of these circumstances, we Tind that thse O0&

desorves Lo be partly allowed. As regards the challenge to
the revised rules 1z concerned, to that extent QA Pu
dismissed. However, we declare that the exlsting rules have

only a prospective operation and applicants are entitled ©o be

consiodered for promotion on the basis of pre~-rvised
recruitment rules. Respondents are accordaingly directed o
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oopsider the applicants for. promotion on the basis of the

original recrultment rules and this exercise should b

completed within a period of 8 months from the date of recelpt

of a copy of this order.

g
VLM @/(N\(
( KULIDIP SINGH ) { V.K. MAJOTRA )
Member (J) Momber (A)
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