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HONBLE SHRT A.P. MNAGRATH, MEMBER (A

M.A. Ansari $fo0 Late Rahmatullah
Deputy Director (F)

Matinonal Plant Auarantine Station.
(MNear Yasant Kunj Police Station)
Rangpuri, MNew DElhi - 100037,

.......... Applicant

(By $hri ajit Puddisserv, Advacate)
YERSLIS
Linion of Tndia
through the Ssarstary,
Ministry of agriculture, : ;
Department of dgriculture and Cooperation,
Governmant of India, Krishi Bhawan, Mew Delhi

........ .« Respondant

(By Shri N S Mehta, advocats)

QR DER

BY HON’BLE SHRI A P NAGRATH, MEMBER (n)

Tha applicant, who initially joined az a Surveillancs
OfFfFicer w.e.f. 24.2.78, was appointed after selection by
LPSH as  Entomologist wueff. BT .82, Thia post of
Entomologist was  re-designatsed  as fssistant Director
CEntomology) wids ndtifiaatimn dated 2.4.87. Hs was further
proﬁot@d to the post of Dy. Director wide order dated
12.2.9% and he continuses to hold that post i1l date. By
filing this 08, he sseks ante-dating of his promotion to the
sarliest. date when the vacanoy, against which he was
entitlsed 1o be oconsidered . had oocurred with all

consaquential benefits. - - Z/,
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. Heard Shri ajit Puddisserry and Shri N 8§ Mebts,
1earned  oouns2l  for  the applicant and the respondants

rospechively.

3. The learned oounsel for the respondsnt raissd
preliminary objection about the maintainability of this A

s the ground of limitation. He Ha$ submitted thﬂf garliar,
the applicant had represented to the departmsnt on ?975"?1

. olaiming promotion against the vaﬁaﬂmiéa which had oocoureed
in  the wear 1990 and aaflier- The sald representation  was

by order dated 07.8.1991. He has alasn referred to

the 08 Mo. 2247/72000 filed by the applicant claiming back

dating of his promotion . The olaim in respect of  back
dating of promotion was not considered by the Tribunal for
T he rmasdnftﬁat applicant had sought plural remsdies. The
learnad ocounsel contendsd that sincs the applicant actually
héd e prmmdt@d in the vear 1996 he cannot ba permithad to
agitate the matter of his promotion before the Tribunal at
Ay such a belated stage, as Section 21 of adninistrative
Tribunal Act 1983 puts embargn against entertaining such &
delaved application, more so whan no application has baen

filed for condonation of delay.

4. Learnad  counsal for thae applicant asasartsad  that

the applicant was not claiming benefit prior to  the year

1991 but only from the date whan his immadiate naxt sanlor
got promoted  and another wvacancy remained availabls to  be

+illed up. He has submithed that such a vacanoy had arisen
-== 3/
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in  the wvsar 1993 but the respondents delaved the procsss

gbhnarmaly and pronoted  the applicant in 1994, thereby

4]

injuring his legitimate aspirations for further adwvancemsnt

£

in the cadre. He contendsd that the applicant had submithsad

various rapressntations claining ante -~ dating of this E.8B.

andg  pramoftion  and  the samg wers finally disposed of by

latter dated $.10.929. He challsnhgsd the same by filing 0N&

M. | 2247/2000  which was decided on Q4.10.2001. By their

oitder the Tribunal granted him liberty o raise twe issus of
promotion to  the post of Dy. Directaor (Entomalogy)  From
back data by Tiling fresh OAa. TIn he bamkgrmund of this
ardaie he,has mavad ths pressnt 08 which cannot be tréated togs
e barred by limitation.

% On facts., the case of the applicant is that when

his immediate next senior Dr.  Jagdish Prasad was promnoted
o 7/9/93 and vacanciss were still available and he .ghmuld
aléo begen promoted in the same vear. To establish the case
mt the applimaﬁt, tha learnad ocouns2l on his behalf referred
tn the Recruitmsnt Rules which lay down -the palicy  for
Filling up the vacancies for the post of Dyv. Director. 75%
ov  the posts A to be filled up by promotion failing which
by transfar on deputation and remaining 25% by transfer on
deputation  failing which by direct recruitment:. " The length
o gqualifying servwioce for fdssistant Director  to e
cnnsidef@d for this post is 5% vears r@gulaf service in  the
Qitade . The applicant contends that he has fulfillad these
roguirements and- thers was no reason for the respondents for

not promoting him w.e.f. 1993, The lsarned counsel brought

_‘,.Lp/,,
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ter our notios the fact that the penalty had haen imposad on
the applicant earlier in the vear 1989 by which his pay wWas
r@dqced by 2 stages iﬁ the tims anale for the period of i
years  wilth furth@} dirﬁétiqnﬁ that he would not  earn
iharﬁmantﬁ during that period. This was howaver modified
by order dated 25, 4.1994 and the penality of reduction by ¢
stages from Re . 2800 1O Re. 2650 in the fime scale of Rs.
??D0w75w?850w58"1D0w4000 for a pariod mf'vmne waar  with
further direction that Sﬁri ansari will garn incremant of
pay  during the period of reduction, was inposed on him.
Metwithstanding  this developmaent ,  The learnad counsal
atrassed , that this puniﬁhmgnt'wmuld net ocomne in the way of
applicant: gatiting promoted in T ha year 1@@5 whan tThare WaAs
nmthiﬁg adverse against him. The learned counsel wahaemantly
arguad  That +he  raespondants  warsa undar duty to raport
carrectly  all  the vacanciss, which werea available at  the
relevant time, ho  UPSC which they had failsd to  do. Hea
produced before us a chart showing the YEATWISE vacancies of
D Dirsectors Entomology availablas and filled up tiil 1998
to  emphasise that even afher filling up the post by 0.
Jagdish Prasad in  July 19923 one vacanoy  shill ramainad
furthar two vacaﬁciﬁ$ remained to be Filled in the year 1994
and  yet again in the year 1995. Hawing not prdmmtad the
applicant in ‘1@93, the learned counssl contends that &
serious adversity has besn causad to the applioant Tor _hi$
furthar advanﬂementv The learned counssl draw Our attention

@ the Recruitmant Rules for the post of Director which ars
- .—S/—
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brought on  record by the applicant by way of filing
additional affidavit. as per the Recruitment Rules post of
Director is  to be filled up by promotion failing which by
deputation failing both by direct recruitmsnt. This
promotion is from tha cadres of Joint Director {(Plant.
Patholbgy) and Joint Director (Entomology) with three years
ragular service in the grade. Plea of the applimantjig that
while regular " pDPCs  have been held in the cadre of Plant
Pathology similar treatment bhas not been meted out to the
cadre of Entomology. This has resulted into the officers of
Entomnlogy Cadre suffering whiles determining the inter -~ se
- seniority for the purpose of promotion fo the post o f

Ny rector.

& . T re-inforoce  ths claim of  the ‘app]imanf o
promotion from the date of occurrence of wvacancy hhe learnsl
counsel placad reliance on the decision of the Apex Court in
the case of Dr. N.D. Mitra and another Vs Union of India &
Others -[(1994) SCC 474] and Union of India & Others Vs N R
Banerjee and Others [(1997) 9 SCC 287].

7. Learned counsel for ths respondents Shiri N 8 Mehta
stated that prima facie thers is no casa in fawvour mf. the
applicant and his grisvance is misconceived. While
referring to the reply of the respondents Shri Mehta shatel
that after promotion of Dr. Jagdish Prasad the next vacancy
according to  the recruitment rules was to be filled up by

deputation. This process could be completed only in the

ol



WRAT 1996 when Or. .8, Prasad Joined. TH@
wananoy against  which the applicant, was promotaed had
accurrad on 26.1.94 on promotion of $hri 8 N Gaur. When the
PTOCRSS  WAS initiated it WES notecd that in respect of the
disciplinary procesdings against the applicant ., which ’haﬁ
oculminated  into imposition of penalty by order 17.4.89. fthe
applicant had appealsd. This matiher was Finally denided ans
amendead  orders ware {ssusd on 7.4.%4. The proposal for the
applicant’s  promotion was Forwardsd to WPSC on %.7.95 and
their final recommendations were receivﬁd on 20.12.95%.  The
applicant: took ocharge _of DAY Director (Entomology) on

promotion w.e.T. foranonn of 12.72.94. Thus learnsd

®

counsel  contendsd that if at all any delav was causad the
sam2 was  attributables o the oconduct of the applicant.

Undar  such circumstances  he has no right o olaim  any

retrospective promotion.  On the question whether a snploves

has  right fto  be promoted from the date of occurrence of
WADANIDY Shri Mshta referred to the judgement of Hon’ble
Suprems  Court in the case of Union of India and Others Vs.
Jangammayyva [&TR 1977 30 757) wharein it has besn hald that
noA@mploy@e haz any right to have a vacanoy in the highsre
post filled as soon as the vacanoy ocours.  The promotions

are to be mnade on  thes basis of "select” list anlw

prospectivaely and not retrospechively.

2. We have giwven our anxious consideration to the
rival ocontentions. the documents brought on record and the

case law relisd upon by eithsr side.
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2. We Tirst proposs tm.. ftake up the issue of
limitation. Indisputably . the applicant was promoted as
Dy . Director (Entomology) w.e.f 12.2.96. He claims  ante
dating of his promotion from the yvear 1993, though wa hastan
From

7

o add that in the relief clauss no specific date
which applicant sseks such a promotion, has been indicated.
We agree with the learnsd counsel Tor the respondaent to
@xtent  that the praver. made in the relisf cause Is  wvague.
Howsver, the learned counsel for the applicant stated at the
bar that the applicant was olaiming relief w.e.f. the year
199% and from the date soon after Or. Jagdish Prasad was
promotad. 1+ 1is patent from thesa facts that this 0Oa is
barred by 1imitation.l If the applicant had not Dbesn
promoted  in the year 1993 it was open o Rim to sesk lagal
remady  within the time provided by law. He failed *to do
that. Even after he was promotad in 1996, he failed to move
tha apprdpriaté forum sesking redressal of his claim. Thes
plea of the apﬁlicant that the period of limitation is to be
reckonaed  from the date of decision on 0A 2247 /2000 1s
meritless. We  have Aperused tha order of the Tribunal
carefully. There i= no doubt that the applicant’s claim on
ante-dating promotion was not entertained by tha Tribunal on
the ground of piural remedies and he was permitted to raise

jassue by Tiling a saparate 0A. This ordar by itsaelf does

43

not  exhend the perimd of limitation which is necessarily hao
he  reckoned from the date of order of which. ha was
aggrisved. This 0A had filed in the vear 2000 while the
applicant. 1s claiming promotion w.e. . the vear 1993.

Filing such a belated 0A or making belatead represantation

b
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doss not  extend the period of limitation. Considering it
from any angle ., we find that this D& is not maintainable as

it is hit by the provisions of Section 21 of the Act.

10. Nn marits, primarily the claim of the applicant
is that his promotion should take effect from the vear 1993%
when the vacancy of Dv. Director (Entomology) was available

and he was The next senior most person for promotion. In

mase of  N.D. Mitra and another ¥s. Union of India__and

Others (referred supra).

11, We have carefully gone through the contents of
thesea dﬁgi$imns and we do not Find anything in these ordsrs
o support  the olaim of the applicant. In fact it is not
necessary for us to consider the aspsct of the matter whioch
relates o promotion to the post of Direchtor. Tha applicanf
is mnly holding the ﬁmgt af Dy. Director and there is  an
intermediate grades rank before the post of Dy. _ Diracfmr
and that of Joint Director (Entomology) . Tt is only Joint
NDirector with 3 yvears regular service who can be considered
for promotion fo  ithe ﬁmﬁf of Oirector. In thse preseant
context the applicant has no lmmué standi o guastion Thea

promotion  to the peost of Director. So we are not inclingsd

to dwell further on this issues.

11. In mo Far as in the case of Union of India - and

Others ¥s. N R Banerjee and Others s concerned Hon'ble

—=Aa/-
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Supraems Court had observed that OPCs must nest regularly andg
the  rone of ocongideration should be determined with respech
to partioular wear to which fthe vacancy pertains. The issue.
involwed in this Q& is not about dﬁt&rmining the zone  of
mmnﬁideratimﬁ.but‘for ant@wdating the date of promotion. ke
ara not able to dﬁmiph;r any direction from the aApsx  Court

in this caze that the promotions must bs given fron the date

ot oocurrenoes of wvacanoy . ITn Facht the legal position has

baen  set at rest by the judgemsnt of Apex Court in the Cases

of Union  of India Vs Maiii Jangamayva [1977._SCC 7651 to

which our attention was dirawn by the lesarned counsel for thea
respondent . We reiterate relevant part of the  ordsre "M
gmployas  has any right to have a wvacanocy in thae higher post -
Filled as "'mn A3 1t he wahanny ooours. Governmants
has the right to keep the vacancy unfilled as long as it
choosas” .

12. The delavs are , unfortunately inhersnt in  the

svatem of Tunchioning of the Governmant departments and have .

of serwica. This do oat

"{3
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e be acmﬁpt%d_a part of axigss
time adversely atfect the beneficiaries but no legal right
i orgatsd  in their favmur to olaim benefit of  promotion
from an sarlisr date. The right of promotion could be
olaimad  only  from the date one actually holds ths post  on
regular  basis after due process. There iﬁ no indefeasible
right: of promotion from the datalmf aoourrenos of wacanoy.
13. In the circumstances, this application fails both
on the grounds of linmitation as alsd on marit. Ths sams is

dismissed . Mo costs.

Ly s

(e P, Magrathl , (w3, aggarwal)
Mamber (2) Chadrman



