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CENTRAL ADMINISTRATIVE TRIBUNAL ., PRINCIPAL BENCH
0A No.l410/200%
Mew Delhi this the 3rd day of January, 2003.

MON®BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)
MON’BLE MR. C.S.CHADHA, MEMBER (ADMNY.)

Dr. K.K. Aagarwal,
R/ IV/27, H.ILG. Flats,

vaishali, ' .
Ghazldbad (UR) ~applicant
(Bv advocate Shri B.S. Malnee)

~Wersus

‘Union of India through

the Secretary.,
Ministry of Health & Family WQlfare,
Government of India,

HWirman Bhawan,
Hew Delhi. : ~Respondant

(By Advocate Shri M.M. Sudan)

PR . B, A e

By Mr. Shanker Raju. Member fJ):

Applicant impugns _respondent’s order issued in
March 2002 whereby 25% cut in the monthly pension of the
applicant for a period of five years has been imposed by

the President under Rule~9 of CCS (Pension) Rules, 1972Z.

2. applicant Was appointed as associate
Professor of Pharmacology in the vear 1961 and was working
in the super tinme scale to CHS and posted as Medical
Superintendent LiNIP Hospitalu : applicant was further
transferred to GTB Hospital in the same capacity, whereby
as per the Rules he was entrusted with the functions and
duties of commissioning the indoor facilities also in
various disciplines E&T, Surgery, etcu: which was in the

year 1987-88.

Z. fpplicant retired .on superannuation ]yl
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31.12-1588 and was charg@ sheeted for a major penalty on
25.10.1988 on the allegations of his failure to haintain
absolute integrity and devotion to duty5' putting the
Government o financial loss amounting to Rs.5.58 lacks in

purchase of medical instruments.

q. An enquiry was proceeded against him whereby
prosecution as well as court witnesses have been examinead
and on submission of written brief, applicant has been held

to be guilty of the charge.

5. Finding of the enquiry officer was served on
the applicant to which he. has responded ‘by filing
representation and after consultation with the uprPsc
disciplinary authority imposed 25% cut in the manthly
pension of the applicant for a period of 5 vears, giving

rise to the present 0a.

& Learned counsel for applicant Shri B.S.
Mainee assails the Presidential order and the disciplinary

proceedings on the following grounds s~

i) The enqguiry is vitiated as well as imposition of cut
on his'honthly pension on account of non-furnishing of
copy of the advice of the UPSC prior teo the imposition
of afofesaid cut by the President and for this he
places reliance on two decisions of this Bench in 0
Mo 223271999, Shri T.K. Nath Vs. Union 6f India
and others decided on 17.4.2001 as  well as 04
NG.694/2000 Shri M.I. Khan Vs. Union of India and

another decided on 17.4.2001.
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ii) vIt is contended that the . orders passed by the
digciﬁiinarﬁ authority, i.e., President is
nonwépeaking withmut'application of mind and for this
he relies .upon a decision of this Tribunal in OA
Mo.1154/2002 Shri S.N. HMarula Vs. Union of India &.
Dthers decided on 13.11.2002.

iii) according to him, applicant has been deprived of a

reasocnable opportﬁnity by denial of an opportunity to
cross  examine prosscution witnessés namely, Subhash
Basin and Shri R_S, Malik who have been examined
behind hié back despite request to the Inquiry officer
through Telegram to defer enguiry on account of his

illness.

7. Shri rainee drew our attention to the
representation of the applicant to the findings and
averments made in paragraph-5 whereby it is stated that the
hearings of the enguiry were fixed on 16.7.1996  when
applicant was serving at Mepal, the communication. Was
wrongly sent at Ghaziabad which ultimately reached Nepal on
5 12,1994 and re-directed by his son. A telegram was sent
on the same day to the I.0. requesting oo defer the
proceeding for 28-12"?6 an account of illness of his wife
but the enguiry was proceeded ex-parte, denying Ahim
reasonable opportunity to cross-examine witﬁesses, He
further stated that in paragraphs 4.10 and 4.11 as well as
para~5.3 ofhthe Of, a specific ground has been taken which
has not been specifically denied by the respondent$~ As
$uch,  the sameiis deamed o bé admitted and oh this ground
alone the anﬁuiry is witiated, which is not” in-conscnance

with the principles of natural Jjustice and Tair play.
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S.  On the other hand, respondent’®s counsel Shri
MaM. Sudan denied the contentions of applicant and stated

that in the light of the decision of the Fullisench of this
Tribunal in Chiranji Lal ¥s. Union of India reported in
ATFE  (1997-2001) 52 after consultation with thé UﬁSC it is
not necessary to giva further show cause notice te  the

Charged Officer with the copy of the UPSC advice received

From UPSC. This Full Bench decision over-rides any

decision of the Division Bench. aApplicant has no rigﬁt to
be furnished copy of the UPSC advice and it is only to be
given in case of disagreement. He Further stated that it

is not incumbent wupon President if he agraees with the

Cadvice of UPSC and findings of the 1.0. to record detailed

regasons.,

P Lastly, it is contended that applicant who
was aware of thea proceedings and with whose consideration
enquiry has been fixed has failed to appear either hihself
or  through His defence assistant despite opportunity  and

having failed to bring on record a télegram sent For

deferring the ‘hearing, enquiry was procesded ex-parte as

per  rules and after accord of further opportunities to
applicant he has been held guilty of charge. As such thers

is no wviolation of principles of natural justice by

creferring  to reply to para 4.10 tm 4.18, it is stated that

respondents have taken into 4ceount recourze of the enquiry
and thersafter the - penalty order imposing cut has been

issued.

Ve
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10. We have carefully considered the rival

contentions of the parties and perused the material on

record.

11l.  In so far as first plea of the applicant

that copy of the advice of the UPSC is to be given before a

penalty of cut in pension is imposed under Rule~9 of the
Pension ‘Rules [ibid) is concérned, and his resort to the
two  decisions of the Bench is concerned, we find that Full
Bench decision of this Court in Chiranji Lal’s case (supra)
has put at rest the aforesaid proposition of law by holding

that as there is no provision to provide an opportunity to

show cause at the second stage, i.e., at the time of

imbosition of penalty, UPSC advice need not be given ih
such cases and as per Rules 17 and 32 of-the CCs (ccn)
Rules, 1965, the same is to bs provided along Qith the
arder of penalty. Moreover, the only exception to this is
whaen Tthere has been disagreement by the President to the
advice of the UPSC. As the Full Bench over rides the
déci$ions of coordinate Bench, same being binding on us, we

respectfully follow the same.

12. Moreover the resort of the applicant to the
decision of the Apex Court in State Bank of India and

others Vs. D.C. Aggarwal and others (19%3) 1 SCC 13, the

2

same is distinguishable and therein what has been in issus
Was non=-supply of YO recommendation and the issue
regarding furnishing UPSC advice prior to the imposition of
the punishment has not been dealt with. as such the sanme
would not apply to the facts and circumstances of the

present case.
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13. ﬁs‘regards contention of applicant that he
has béen deprived of a reasonable opportunity to defend
which has caused him a grave prejudice as the'enquiry has
been illegally proéeeded ex~parte despite his request to
defef the same which has denied him the opportunity to cross
examine the withesses is Concefned, wae have gone through
the pleadings and find that this plea of +the applicant
taken in the 0A has not been specifically denied by the
respondent and the same is deemed to be admitted. Not only
the vagus reply to thié legal submission by the respondents
establishes denial of reasonable opportunity of 'cross
examinafion to applicant but also reply to the finding
where the applicant has clearly stated that as he was in
Mepal —and the cémmuhioétion was redirected by his son and
he has sent telegram on 5.11.9% for deferring the enquiry.
I1.0. finding that the sitting of the enquiry for crﬁss
examination has been informed to applicant and his defence
statement enqui}y has been proceeded ex parte has not beén

countenanced as not even whisper has been stated by the

I1.0. as to how the request of applicant contained in his
telegram has been dealt with. Moreover, neither the

U.P.s.C. nor the President has taken into consideration
this asbect of  the enquiry. We also find that these
witnesses have been examined in absence of appiicant or his
defence assistant and their testimony has been placaed
reliance to held him guilty of charge. 0Due to denial of
apportunity of crosswexaminaﬁion and treating that material
against the applicant he hés certainly prejudiced in the
enquiry as the substantial. rules of procedure, i.e, right
of cross examinétion has been denied to him" In Union of
India wvs. T.R.¥erma AIR 1957 SC 882 Apex court in a

Constitutional bench decision has held that denial 6f an
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opportunity of cross examining the withesses is in
violation of the principles of natural justice and fair

play vitiates the enquiry.

14. We find that the respondents have nowhere
controverted the contentions of the applicant. " Having sent
a telegram and made a request to the enquiry officer to
defar the proceédings in the enquiry on medical grounds the
conduct of the enquiry officer ignoring such request and
proceeding ex parte cannot be countenanced in view of the

decision of the aApex court in Union of India vs. IQs,Singh

1994 SCC (L&S) 1131.

15. We are of the considered view that denial of
cross examination to applicant vitiates the enquiry as well
as the consequent penalty order of imposition of pension

cut .

1é. Moreover, we also find that déspite the
detailed representation sent to the disciplinary authority
passed is bald without containing reasons showing

non-application of mind.

7. fis held by the éApsx court in Mahavir Prasad
VS . State of U.P. AIR 1970 SC 1302 it is obligatory upon
a qguasi Jjudicial authority to ensure that the decision
reached is according to law and not as a result of caprice,
whims or fences. Reasons are to be recorded and this is
necessitated to a greater extent if the order is subject to
appéalk Maving régard to the fact that after thé order
passéd by the President there is no appeal provided it was

incumbent  upon the -disciplinary authority to pass a



(8)
reasonead order dealing with the contentions of the
applicant and to reveal the Process adoptad by the
disciplinary auﬁhority. Mo reasons have cone~forth to
satisfy the principles of law and guidelines ﬁn the
subject. We are in respectful agreement with the decisions
of the Coordinate bench (supra) which'iﬁ.all four cover the

praesent case as well.

18. In the result, for thé foregoing reasons,
the 04 is partly allowed. Impughed order of imposition of
pension cut by tﬁe President on the monthly pension of the
applicant is quashed and set aside. However, this shall
not preclude the respondent, 1If so advise&, to act further

in accordance with law. No costs.

{ C.S. CHADHA ) . - { SHANKER RAJU )

Member (&) Membar (J)‘




