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2. The Secretary,
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0.A.1183/2002

Dr. J.K. Chaudhry,
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R/o0 A-23, Hill View Apartment,
Vasant Vihar, New Delhi - 110 057

Applicant
(By Applicant in person)

Versus
Union o% India : Through
1. The Secretary,
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(By Advocate : Shri V.S.R. Krishna)

ORDER

By Govindan S, Tampi, Member (A)

This order seeks to dispose of three 0OAs seeking

identical reliefs. They were also argued together.,

2. Heard Shri B.S. Mainee, learned counsel for the
applicants in 0A 753/2002 and OA 1602/2002. Applicant, Dr.

J. K, Chaudhary, appeared in person in 0OA No,1183/2002.,

a
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(6)
Shri V,S.R, KXrishna, learned counsel appeared on hehalf of

respondents in all the 0OAs,

3, For the sake of convenience, only the facts and
rleas raised in OA No., 753/2002 filed hy Shri Y.B.L.
Mathur and 64 others are enumerated bhlow as they represent

the relative positiﬁhs in all the OAs.

4, Sixty two of the applicants in this 0OA are those
who had retired as General Managers of Railways or who had
held equivalent posts at the time of their superannuation
while three are widows of such officers, The pay scale of
General Managers before the acceptance of the Fifth Central
Pay Commission’s recommendations stood at Rs., 7,300-8000/-
and all of them were drawing pay and allowances in the said
scale, at the time of retirement. All the applicants had
also retired prior te 1,1,1996, According to the accepted
recommendations of the Fifth Central Pay Commission, the

consolidated pension of Officers who had retired prior to

1.1.1996 "was to be stepped up to 50%/: v of the minimum of

the Revised Pay Scale of the Post which were held hy the
pensioners at the time of their retirement on
superannuation. The Nodal Organisation, Department aof

Pensions and Pensioners Welfare (DOP&PW) had vide their
communication the above and had further held that if the
pension worked out was less than 50%of the minimum of the

revised scale it had ta he stepped up to the said levels.

Following the ahove, Railway Board issued Notification No.

F(E)III/98/PNI/99 dated 15.1.1999 prescribhing that w.,e.f,

1.1,1998 pension of all bpensioners, irrespective af their

date. of retirement shall net he less than 50% of the
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minimum pay in the Revised Scale of Pay introduced w.e,f,

1.1.1996 of the post last held by the pensioner/deceased
Govt., servant, Similarly, family pension of the deceased
Govt. servant shall not be less than 30% of the minimum of
pay in the vrevised pay scale w.,e,f. the date the post
held., Accordingly, p?nsion of applicants was worked out at
50%. of Rs,22,400426;600/7 which was the replacement scale
of Rs.7300-8000/-, In facet, the Fifth Central Pay
Commission had recommended the upgradation of the pay af
scale of General Managers to Re,7600-8000/- in present
terms, which was accepted by the Government and the General
Managers were placed in the higher scale which was revised
to Rs, 24,050-26,000/-, the relevant replacement scale
w.e,f, 1.1,1996, All the General Managers were given the
upgraded scale of Rs.7600-8000/~ and were granted the
higher scale w.,e,f, 1,1.1998, Following this, {General
Manager) pensioners were granted pension/family pensian
corresponding to the scale of Rs.24,050-2A,000/- in terms
af Notification No, F(E)III/QQ/PNI/ZO dated 9,9.,1999,
However, on 1,10.,2001 +the Railway Board issued a
clarificatory Circular No.F(E)III/99 /PNI/20, in terms of
which a clarification was issued on the actual connotation
of the word "post" held by the Railway servants, In terms
of - this clarification, pension/family pension as on
1.1,1996 of pre-1996 retired/deceasgd Railway servants
shall not be less than 50%/30% of the minimum of the
corresponding scale of pay introduced w.e,f. 1,1.1996 for
the scale of pav held by railway servants at the time nf
retirement/death while in gservice, Sun moto revision of

pension/family pension was also directed, advising the

r3

ensioners to refund the amounts received by them in

Y
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excess, The aforesaid circular letter of the Railway Board
was illegal, arbitrafy and discriminatory and was in direct
violation of the rgcommendatiéns of the Fifth Central Pay
Commission duly aécepted hy the Govt., Not only was the
said decision bad on merits, but it was alsa perverse being
in vialation of the principles of natural Justice as the
caoncerned staff has not been put on notice. This meant
that pensions/family pensions were being sought to he
drastically reduced in an>arbitrary fashion, leading to the
filing of a few 0As whereunder the recovery of> alleged
excess amount was held back. The 0As were disposed with
direction to the respondents to consider and decide upon
the representations which were filed by the applicants,
Representations, acéordingly filed, were rejected on
21.,2.2002, No reply has been filed by respondents (DP&PW),
but the Railway Ministry has explained that they had acted
in terms of the rules correctly and nothing much remained

to bhe done,

5, Grounds raised in this OA are as helow:

(i) The orders are in direct vinlation of - Rule
90 of Railway Servants (Pension) Rules, 1993
which provides that "pension once sanctioned
after the final assessment shall not bhe
revised to the dis-advantage of the railway
servant unless such re&ision becomes
necessary on account of detection of =
clerical error", which is not the case in
‘the present scenario.

(ii) That Railway Beoard’s Circular dated

1.10,2001 was a clarification on the earlier
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(v)

(vi)
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(9)

Notification of 15.1.1

4]

99 was incorrect as
Notification of 15.1,1999 was issued hy the
President which in unambiguous terms refers
to the ‘POST’ last held by the pensioner.
The tg?m ‘post’ cannot, even by stretch of
imagination, he interpreted as 1is being
sought to be done by the respondents.
‘POST’ and ‘replacement scale of pay’ are
two distinct cbncepts and they cannot he
mixed up.

The respondents have failed to appreciate
that the Fifth Pay Commission had decided to
upgrade the pay scale of General Managers
from Rs.7300-8000/- in ‘present terms’ and
therefore, the pay scale was revised to
Rs.24,050-26000/- and the pension to he
worked out accordingly.

The basic rule was that pension of the
pensioners on the date of their retirement
shall not be less than 50% of the minimum of
the revised pay of the ‘PQST’' held by the
pensioners, Whenever any scale is
introduced that follows the post. All the
applicants were General Managers at the time
of their retirement and therefore with the
upgradation, replacement scale changed.

Rule cannot bhe dislodged by way of misplaced

clarification.

The Notification dated 15,1,1999 issued by

the President was being sought to be revised

Q4

u
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and that too without any logic by an
administrative order,

(vii) The new formula which is being sought to he
introduced by the respondent cannot
adversely affect the pensioners whose
pensions have been sanctioned after final
assessment,

(viii) The respondents’ action was deliberately
intended to bring in disparity betweén the
retirees prior to 1.1.1996 and those who
have retired after ~ 1.1.19986, thus
discgﬁminating the earlier retirees,

(1x) The 1interpretation sought to be placed on
record by the respondents is detrimental to
the cause of the applicants.

(x) The pension already sanctioned is sacrosanct
and . cannot be reduced giving rise to
unnecessary suffering and to fall dn the
standards of Tiving to those in the evening
of their lives™. It also goes against the
principle of legitimate expe;tations%/ The
OA in the circumstances should succeed with

full relief to them is their plea.

6. Recovery of the excess pavment ordered has heen

kept in abeyance by the interim order of 20,3.2002.

7.1 OA No.1183/2002 is filed by Dr. J.K. Chaudhary,

who had retired as Director General, Railway Health
Services, in a rank equivalent to General Managers in whose

case the scale of pay of Rs.7300-8000/~- was upgraded to

o
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Rs,8000/- fixed, hefore the 5th CPC recommendations were
adopted, but after his retirement, Pleas raised hy him are

similar to what has heen raised in OA 753/2002,

7.2, 0A 1602/2002 is filed by four Doctors, who had

also retired as Directors General, Railway Health Services,
like Dr, Chaudhary ahove, Needless to say, the pleas
raised by them follow the pattern of pleas in OAs 753/2002

and 1183/2002,

g, In the detailed counter affidavit filed by the
respondents, the pleas raised by the applicants are
strongly rebutted, It is pointed out that in terms of
Govt, of India (Allocation of Business) Rules, 1961,

Department of Pension & Pensioners’ Welfare (DOP&PW) in the
Ministry of Personnel, Public Grievances and Pensions is
the nodal Organisation responsihle for formulation of
policy and coordination of matters relating to retirement
benefits to all Central Govit, employees including Railway
emplovees, During the course of implementation of the
recommendations of the Fifth Pay Commission, DOP&PW issued
OM No.45/10/98- P&PW (A) dated 17.12.1998, authorising
stepping up of pension/family pension of all the pensioners
irrespective of the date of retirement to 50%/30% of the
minimum pay in the revised scale of pay introduced w.e.f,
1.1,1996 for the ‘POST’ last held by the pensioner/deceased
Railway servant, Railway Board's Circular No,
F(E)III/Q98/PNI/29 dated 15.1.1999 was accordingly issued.d
Keeping 1in mind the ahove, the officers of the rank of
General Manager of the Zonal Railways, Production Units

etc, were given the higher scale of Rs.7300-8000/- and the

]
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relevant replacement scale of R=,24,0560-26,000/- w.,e,f,
1,1.1986. Accordingly, pensions were increased under
Railway Board’s letter No . F(E)IITI/99/PNI/20 dated 9,9,1999,
Following this a confusion arose in the interpretation of
the term "post last held", A clarificatory OM No,
45/86/97-P&PW(A) (Pt,) dated 11.5.2001 was issued showing
the actual connotation of the "post last held" as to mean
that stepping up of rension/family pension upte 50%/30% of
the minimum of the corresponding scale of payv with
reference to the scale of pay of the post held by the
pensioner at the time aof retirement, Therefore, the
corresponding scale of pay introduced w.e,T, 1,1.,1996 of

the post last held by the pensioner aprearing in para 1 of

the OM dated 17.12,1998 shall mean the scale of ray held bhv

the pensioner at the time of retirement/ death while in

service,  In terms of the Railway Board’s letter
No ,PC-V/Q7/I/RSRP/7 dated 16.10.,1997 General Manager level
officers were given the higher scale of Rs,7300-8000/-, and
revised scale of Re.24,0560-26,000/-, Accordingly, pensions
were re-wvorked, Following DOP&PW’s OM dated 11,5,2001,
clarificatory instructions were issued by the Railway BRoard
vide their letter No, F(E)ITII/99/PNI/20 dated 20,8.2001
whereunder enhanced pension granted in terms of letter
dated 9.9.1999 was ordered to be withdrawn which has led
the applicants to come to the Tribunal. Respondents point
out  that steps weremglso taken to revise the scale of pay

and to recover the amount paid in excess, This recov

D
g

r

did ndt attract provisions of Rule 90 aof Railway Services
(Pension) Rules, 1993 as the hasic pension/family pension
sanctioned at the '‘time of retirement and subsequently

consolidated w.,e.,f, 1.1.1986 and 1,1,1996 did not at all

<b®
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get reduced. They were originally granted pension at the
scale of pay of Rs,22400-26000/- which was stepped up 'due
to wrong interpretation of DOP&PW’s OM dated 17,12,1998,
The same had to he corrected, This correction would apply
not only to General Managers but to various classgof people
who have all bheen given higher pensions in the wrong
manner, The Railway Board had issued a speaking order on
21,02,2002 to all the Railway Pensioners after consulting
the DOP&PW and, thérefore, no separate order from DOP&PW
was called for, The higher replacement scale of
Rs,22400-26000/- was applicable only to those who were in
position or retired thereafter. Since complete party to
all pensioners as on 1.1,1996 was not envisaged hy the
Fifth Central Pay Commission who decided to bring in
modified parity of pre-1996 pensioners and family
pensioners by stepping up the consolidated rension/family
rension to 50% and 30% respectively of the minimun

replacement pay of the scale held by the retire

D

at the
time of retirement/death while in service, This was the
only proper step to have been taken. The Railway Board’s

earlier letter dated 9.9,1999 was issued on the erroneous

interpretation of DOP&PW's OM dated 17,12,1998 and the game
had to bhe rectified, DOP&PW’s OM dated 11.5.2001 had
clarified the actual connotation of the word ‘POST’ to mean

that it shall relate to the corresponding scale of pay held

by the persons concerned at the time of retirement,

Therefore, General Managers.who had retired were entitled
for pension worked out at Rs.22,400~-26,000/-, This is the
only correct interpretation whiech could have heen adopted
and the applicants cannot have any grievance on that. The

directions were neither discriminatory ner in violation of

A
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the principles of natural justice. These apply not only to
General Manager level officers but to all others across the

hoard who have bheen gi@en the higher scale/pension wrongly.

Speaking order dated 21,2.2002 has been passed by the

Secretary, Railway Board,after consulting DOP&PW, the Nodal
Organisation, and in terms of the Tribunal’s order,
Recovery of over payment did not attract provigions of Rule
90 of Railway Service Pension Ruleg as the amounts
sanctioned w.,e.,f, 1,1.1986 and 1.1,1996 have not been
reduced, The recommendations of the Fifth Central Pay
Commission were to bring ahout complete parity between the
pensioners of pre and post-1986 post-1986 and to extend
modified parity with pre-1996 pensioners. This has heen
achieved hy the DOP&PW’s instructions, The applicants
cannot seek that they should he ¢granted a  higher
replacement scale of Rs.24050-26000/- ag the same was
availabhle only for those who were in service and retired on

or after 1.,1,1996, As the pre-19

0

6 pensioners had drawn
their pay ,and allowances only in the scale of
Rs.7300-8000/- they could seek pension only in a 1level
correspondiné to the said scale, With regard to the
applicants’ charge that the amount of pension/family
pension finally assessed and sanctioned at the time of
retirement had heen reduced to their dis-advantage inspite
of it not heing due to any clerical error, the respondents
pointed out that the same was not heing reduced but only

the excess amount of pension which was paid as a result of

wrong stepping up was ordered to he recovered, This has
been confirmed hy the Trihunal also in ©0OA No.1647/2000.

This being the case, the applicants are entitled te have

heir pension/family pension fixed at 50%/30% of the minimum

9V
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.

ray in the corresponding replacement scales of Pay. Any
amount received in excess was liahle to he refunded and
corrected too, OA, therefore, deserves to he dismissed,

argue the respondents,

9. During the oaral submissions, Shri B.S. Mainee,

learned counsel appearing on behalf of applicants pointed

out  that DOP&PW’'s OM dated 17.12.1998 had held that
Pension/family pension shall notlbe less than 50%/30% of

the minimum of the scale of pay of the Post last held hy

the pensioner, It is in terms of thisg the Railway Baoard

\( had issued a Presidential order on 9,9,1999 revigsing the
- rension of the Officers including the applicants, As the
ray of the General Manager level officers stood upgraded to
Rs,7600-8000/- the Proper replacement scale of
Rs.24,050-26,000/- and the pension case t.a he
recalculated/refixed accordingly., This was thetproper and

carrect step to have heen taken. Once thig has heen dane,

the final assessment of pension had come into force and na

reduction therein could have bheen made except ‘on a clerical

erraor noticed subsequently., 1In the present cage there wag

no clerical errar, According to Shri B.S,. Mainee, the

(; word "post" cannot in any way be interpreted as scale of
pPay as the respondents appear to fhink. What the

applicants were entitled to as pPension/family pension

was
30%/30% of the minimum of the secale of the higher ray scale
given to those holding the pogt as on 1,1,1996 1,e,

Rs.24,050-26,000/-. The clarification issued by the DOP&PW

on  11,5,2001 and adopted by the Railway Board was a  new
order and could he only brospective in nature if at all and

therefore, the respondents have acted in-correctly while
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reducing the pension retrospectively. Even if the
clarification was legal the same could not have bheen
adopted in the present set of cases and, therefore, the
action of the respondents called for interference, Shri
Mainee also referred to the decision of the Hon'’bhle Supreme

Court in the case of Shri R.K, Sabharwal (1995 (3) sCC

227) in support of his contentions,

10, Shri B,S, Méinee’s submissions were adopted and
endorsed by Dr, J. K, Chaudhary, applicant in 0A
No.1183/2002, who stated that the order/opinion of the
Hon’'ble Prime Minister cannot bhe taken as sufficient enough
to  warrant a change in the law, which had the effect of
adversely affecting the financial interests of staff, When
Shri Mainee’s attention was specifically drawn te the
decisions of +this Bench of the Tribunal in OAs 480/2001
filed by S.C.  Parashar and 0A 2012/2001 filed by A.S.
Rao, he pointed out that the said decision would not come
in the way of his clients as the Tribunal had held the
clarifications +to he only prospective which was the basis
of his arguments as well. He. has stated that the
modification/reduction - ordered in the rension of the
officers on a later date retrospectively has no sanction in

law and should he get aside,

11, Shri B,Ss, Mainee also pointed out that the
decision of the Tribhunal denying the benefit of inelusion
of non-practicing allowance after the Fifth Pay
Commission’s recommendations were adopted, had heen set
aside by the Hon’hle High Court of Delhi an 15,5,2002 in

CWP No, 7322 of 2001 ahd connection matters, - The same

21



orl 7873 /be 2 7 //657)&’]/'
/

(17)
also should come in favour of the present applicants, he

pleads,

12, On hehalf of the respondents Shri V,8,R. Krishna,
learned counsel, pointed out that while adopting the
recommendations of the Fifth Pay Commission, the Government
had hrought ahout total parity in respect of the retirees
wha had superannuated hefore 1,1,1986 and modified parity
thereafter, This ensured that all the retirees,
irrespective of their date of superannuation, bhecame
entitled to grant of pension/family pension worked at the
rates of 50%/30% of the minimum of the scale of pay of the
post last held., It was also decided that while arriving at
the conscolidated pension, if the said nension was lesg than
the above 50%/30%, it should bhe stepped up to that level.
Accordingly, all the applicants who were working as General
Manager level officers at the time of their retirement or
death in harness and drawing the scale aof pay of
Rs.7300-8000/- were granted pension keeping in mind the
replacement scale of Rs.22,400-26,000/-, 1t was only
thereafter the Fifth Pay Commission’s recommendations
contained in Para 83,71 of the report came to he adopted
and those working as General Managers were given the pay
scale of Rs,7600-8000/- "in the present terms". This
expression "present terms" correctly meant that only those
whe were working as General Managers on the date were
actually entitled to the same , And only this
interpretation was possible, However, on the basis of a
wrong interpretation adopted by the Railway Board of
DOP&PW's OM dated 17,12.1998, in their letter dated

9.9.1999, thasge who:had retired without drawing pay in the

o
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e

N scale of Rs.7600-8000/- l1ike the applicants were also given
the benefit of peﬁsion worked followed by the Railways.
This cannot be disturbed pleads Shri Krishna. Shri Krishna
relied upon the decisions of this Tribunal 1in OAs
Nos.480/2001 and 2012/2001 referred to above. He also
informed us that the UOI had filed SLP against the decisiop
of the Hon’ble Deﬁhi High Court allowing the SLP 1in the
case of Doctors, é]aiming non-practicing allowance and,
therefore, no law can be described as‘ settled 1in the
matter.
13. We have carefully deliberated upon the rival

o~ \é contentions and perused the documents brought on

record. Facts are not under dispute. All  the
applicants before us” i.e., 65 persons in 0O A

753/2002, one person in OA 1183/2002 and four persons
in OA 1602/2002 are officers who have retired from
Indian Railways before 1-1-96, the day the accepted
recommendations of the 5th Central Pay Commission were
made effective from. A1l those in OA 753/2002 were
" holding General Manager level posts while those in OA
1183/2002 as well as OA 1602/2002 were functioning as
Director General, Railway Health Services. ATl  of
them were drawing their pay and allowances in the
pre-revised scale of pay of Rs. 7300-8000/- {revised
to Rs. 22,400-26,000). Department of Pension &
Pensioners’ Welfare Jletter F.No.45/10/98-P&PW (A)

dated 17-12-98, conveyed President’s decision "that

w.e.f.1-1-96. pension of all pensioners irrespective

of their date of retirement shall not be less than 50%

of the minimum pay in the revised scale of pay

e T T e s
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introduced w.e.f. 1-1-96 of the post last held by the

génsioner“. ~Similar was the direction with regard to

famﬁ1y pension except that the auantum was fixed at 30

%. The above had been duly adopted in Railway Board’s
letter No. F {EYIII/98/PN1/29 dated 15-1-99,
Relevant portion of the said letter, as far as they

relate to this OA are reproduced as below :-

“1.0 Further to impiementation of
Government's decision on the recommendations
of Vth Central Pay Commission relating to
pensionary matters, as circulated vide Board’s
letter No.F(E)III/97/PN1/22 dt. 5.11.,1997, F
(E)III/97/PN1/23 dated 7.11.1997, F(E)YIII/98
PNi/2 dated 10.3.98 and F(E)III/98/PN1/11 dt.
5.6.98, the President is now pleased to decide
that w.e.f. 1.1.1986, pension of all
pensioners irrespective of their date of
retirement shall not be Jless than 50% of the
minimum pay 1in the revised scale of pay
introduced w.e.f. 1.1.96 of the post as tel
by the pensioner/deceased Railway servant.

However, the existing provisions in the
Railway Services (Pension) Rules, 1993 as
modified vide Board’s letter No.F(E)III/97/
PN1/22 dt. 5.11.97 and 23.10.98 governing

qualifying service and minimum pension shall
continue to be operative. Similarly, w.e.f.
1.1.1996 family pension shall not be less than
30% of the minimum pay in the revised scale of
pay introduced w.e.f. 1.1.1996 of the post as
held by the pensioner/ deceased Railway
servant. Accordingly, the pensionery benefits
of all the Railway servants who were 1in
‘service on 1.1.96 and retired/died on or after
1.1.1996 and ailil those Railway servants
retired/died prior to 1996 shall be further

regulated as per the procedures 1indicated
below.

XX XX XXXX XXXX XXXX X AKX X

3.0. Revision of Pension/Family
Pension of Railway servants who were 1in
service on 1.1.1986 and retired/died during
the period from 1.1.1986 to 31.12.1995.

3.1. If the basic pension of a
Railway servant who retired from service
during the period from 1.1.1986 to 31.12.1995
with the maximum qualifying service of 33
years, when consolidated as on 1.1.1998 in
terms of para 4.1 of DOP&PW’'Ss O0.M.
No.45/86/97-P&PW (A) Pt.II dated  27.10.1997
circulated on the Railways vide Board’s letter
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No.F(E)III/97/ PN1/23 dt. 7.11.1997, works
out to be less than 50% of the minimum pay of
the revised scale of pay dntroduced w.e.f.
1.1.1996 for the post last held by the Railway
servant as on the date of retirement, his/her
basic pension should be raised to 50% of the
minimum pay of the revised scale of pay.;
Where the retired Railway servant had 1less
than the maximum qualifying service of 33
years, the basic pension so revised should be
suitably reduced pro-rata subject to a minimum

of Rs.1275/-. The pension thus revised should
be treated as the basic pension w.e.f.
1.1.1886.

KX K X XXX X XXX XXXX XX XX

4,0 Revision of pension/family pension
of Railway servants who were in service prior
to 1.1.1986.

4.1 In respect of Railway servants who
retired prior to 1.1.1986 with a maximum
qualifying”service of 33 years, if the pension
revised as on 1.1.1986 and consolidated as on
1.1.1996 1in terms of para 2 of DOP&PW’s 0O.M.
No.45/86/97-P&PW(AYPL.III dt.10.2.1998,
circulated on the Railways vide Board’s letter
No.F(E)III/98/PN1/2 dt. 10.3.1998, works out
to be less than 50% of the minimum pay of the
revised scale of pay introduced w.e.f.
1.1.1996,  applicable to the Railway servants
as on the date of retirement, the amount of
such pension should be raised to 50% of the
minimum pay of the revised scale of pay and
where the Railway servants had retired with
less than the maximum qualifying service of 33
years, the pension so revised should be
suUitably reduced pro-rata subject to a minimum
of Rs.11275/. The pension thus revised shall

he admissible to the pensioner w.e.f,
1.1.1996."

In view of the above, the pension/family pension 1in
the case of the applicants were fixed at 50% / 30% of

the minimum of the replacement scale of Rs.

22,400-26,000 (corresponding to Rs. 7300-8000 before

revision) w.e.f. i-1-96.

14. While examining the case of the Railway
Ministry/Railway Board, &th Central Pay Commission had

recommended in para 83.71 as below :-
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"83.71 We have considered the above
facts and are of the opinion that the problem
of stagnation at senior managerial Tlevels
should be urgently addressed by the government
by expediting the cadre review of Group ‘A’
Services which is reported to be pending since
1991. Likewise the suggestion made to us that
each department 1in Zonal Railwavys should be
headed by a Principal Head of the Department
in the pay scale of Rs.7300-7600 should be
examined at the time of the cadre review
exercise. We feel convinced that the pay
scale of General Manager needs to be improved.
We accordingly recommend that the pay scale of
this post be revised to Rs.7600- 8000 1in
present terms. We do not recommend any change
in the pay scale of other posts mentioned

above."
15. Following the above, Ra%1way Board, by its
order No. 98E (G.C.) 12-14 (85) dated 30-6-99

upgraded a number of posts including those of General
Managers from Rs. 22,400-26,000/- to
Rs.24,050-26000/- and the post of Director General,
Railway Health Sgrvices from Rs. 22,400-26,000/- to
Rs. 26,000/- (f*&ed). Thereafter the Railway Board

issued instructions vide their letter No.

F(E)III/99/PNI/20 dated 9-9-1999, the relevant portion

of which reads as below :-

"2, Prior to the issue of the above
instructions as well as subsequently, various
categories of posts on the Railways have been
extended higher replacement scales w.e.f.
1.1.1996 instead of the earlier revised scales
allotted to them w.e.T. 1.1.1996 in
implementation of the recommendations of the
Vth Central Pay Commission. As a conseguence
of these decisions. the pension/family pension
of the retired officers/staff who held the
sgcales of pay of the above mentioned
categories of posts at the time of retirement,
irrespective of the date of retirement., shall
not be less than 50% and 30% respectively of
the minimum paving the higher replacement
scale of pay., and, therefore, the pension/
family pension of such of the retired
officers/staff already revised in terms of the
provisions contained in Board’s Jletter dt.
15.1.1999 referred to above, shall have to be
further revised taking the minimum pay in the
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higher replacement scale of pay  as on
1.1.1896" . (emphasis supplied)

16. Accordingly the pension of the applicants 1in
the CAs were re-worked on the basis of the scale of
pay of Rs. 24,050~26,000/~- (OA 753/2002) and of
Rs.26,000/~ (0OA 1189/2002 & 1602/2002). This was
obviously done d; the interpretation adopted by the
Railway Board, of the DP&PW’s letter dated 17-12-98.
A few other organisations also apparently adopted such
an interpretation, the correctness of which was
doubtful. To deal with such situations, the nodal
‘}(\ organisation - DP & PW - issued letter No. 45/06/97

P&PW (A) (Pt) dated 11-5-2001 which reads as under :-

"The undersigned is directed to refer
to this Department’s O.M. No0.45/10/98 P&PW(A)
dated 17th December, 1998 wherein the criteria
to be adopted by the Pension Sanctioning
authorities while stepping up of the

consolidated pension of retirees have been
detailed.

In the course of implementation of the
above order, clarifications have been sought
by Ministries/Departments of Government of

India about _the actual connotation of the
‘post last held" by the pensioner at the time
- of . his/her superannuation. The second
i\‘ sentence of 0O.M. dated 17.12.1998, 1.e.
"pension of all pensioners irrespective of
their date of retirement shall not be Jless
than 50% of the minimum pav in the revised
scale of pay w.e.f. 1.1.96 of the post last
held by_the pensioner"”, shall mean that
pension of all pensioners irrespective of
their date of retirement shall not be less
than 50% of the minimum of the corresnonding
scale as on 1.1.96, of the scale of pay heid
by the pensioner at the time of
superannuation/ retirement.(emphasis supplied)

Other provisos contained in the O.M.
of 17th December, 1998 will remain unchanged.

This clarification 1issues with the
approval of the Ministry of Finance,
Department of Expenditure.” :

e TR oo . . PR
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17. Railway Board followed suit by issuance of
letter No. F (E)ITI/99/PNI/20 dated 20-8-2001 and

the letters read as under :-

"{-10-2001, explaining the position. The portion of

2. The actual connotation of the
"post last held” by the pensioner at the time
f retirement/death while in service has now
been clarified by the DOP&PW, which is the
nodal department in all pensionary matters and
empowered to give final interpretation to the
rules and orders relating to such matters.
Accordingly, 1t is hereby clarified that the
sentence “pension of all pensioners
irrespective of their date of retirement shall
not, be less than 50% of the minimum pay in the
revised scale of pay w.e.f. 1.1.96 of the

post last held by the pensioner” wherever used
in Board’s letters No. F(E)III/98/PN1/29 dt.
15.1.1999, shall mean that "pension of all
pensioners irrespective of their date of
retirement shall not be less than 50% of the
minimum of the corresponding scale as on
1.1.96 of the scale of pay held by the
pensioner at the time of retirement/death
while 1in service. Similarly, w.e.f. 1.1.96,
family pension shall not be less than 30% of
the minimum of the corresponding scale as on
1.1.96 of the scale of pay held by the
pensioner/deceased Railway servant." (Letter
dated 20.8.2001 - Annexure R-VII)

“2. In view of the position emerging
out of Board’s letter dated 20..8.01, as
enumerated in para 1 above, for stepping up of
pension/family -pension as on 1.1.19386 of the
pre 1996 retired/deceased Railway servants,
the scale of pay introduced w.e.f. 1.1.1996
should be the one that corresponds to the
scale of pay held by the Railway servants at
the time of retirement/death while in service
and not the higher replacement scale of pay
introduced w.e.f. 1.1.1996 or thereafter. 1In
all cases where the pension and family pension
have been ' stepped upto 50% and 30%
respectively of the minimum pay in the higher
replacement. scale of pay in terms of Board’s
letter dated 9.9.1999, immediate action should
be taken to revise the same with reference to
the minimum of the corresponding scale of pay
on 1.1.1996, for the scale of pay held by the

Railiway servant at the time of
retirement/death while 1in service." (Letter
dated 1.10.2001 -~ Annexure A-1)(emphasis

supplied)
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18. Accordingly, Railway Board has moved to Board
hagfmoxed to rectify their mistake 1in grantinag pension
on the basis of higher replacement scale and recover
the amount paid in excess, in the meanwhile. Speaking
order No. F (E)III/2001/PNI/60 dt. 21-2-2002, passed
by the Railway Board, represents the case of the

respondents.

19. The applicants have assailed the above stand
of the respondents on many drounds. First and
forehost they plead that the downward revision of the
pension (already granted to them was against the
prescription under Rule 90 of the Railway Service
(Pension) Rules, 1in terms of which, pension once
finally assessed cahnot be modified except on
detection of a clerica) error which had not occurred
in this case. As correctly pointed out by the learned
counsel for the respondents, this plea has no basis,

as _the final assessment of the pension came into being

only through the impuaned communications of 20-8-2001

and 1-10-2001, wﬁereunder the actual connotation of

i;\ the expression ‘post last held’ came to be clarified.
Once the said expression was clarified, the pension

had to be reworked with reference to scale of pay of

the post at the time of retirement of the pensioner or

the death of the emplovee. This was the final

assessment of the. pension and it was not, therefore,

hit bv Rule 90 ibid.

20, The next ground taken by the applicants

relates to the vires of the impugned Tetters. Railway
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Board’s letter dated 21-2~2002 makes it clear that in
accordance with the Govt. of India’s allocation of
Business Rules, 1961, DOP&PW, under the Ministry of
Personnel, Public Grievances and Pension are the nodal
Department, responsible for formulation of pb1icy and
co-ordination {of matters relating to retirement
benefits to 5R1 Central Govt. employees, including
Railway Empioyees. Ministry df Railways are
responsible only for administration of pension rules

applicable to Railway employees. Whenever any doubt

arises as to the interpretation of any of the Pension

Rules/orders, the Ministry of Railwavs (Railway Board)

has to take decision after consulting the Deptt. of

P&PW. This is exactly what has happened in this case.

Immediately after updrading the posts of General

Managers and Director General. Railway Health Services

and placing them in the higher replacement scale, the

Railway Board issued instructions on 9-9-98. directing

enhancement of pensions/family pensions. However,

certain doubts persisted on the interpretation of the

expression ‘post  Jast held’, which was clarified by

the DOP&PW by their letter dated 11-5-2001.

Subsequent actions of the Raiiway Board as shown 1n

~their letters dated 20-8-2001 and 1;10-2001 emanated

from the above, The directions of DOP&PW are

applicable across the board to all the Ministries &

Deptt. under the Govt. of India in matters relating

to _pensions & pensioners. That being the case. The

Railway Board had properly & correctly fallen in with

the same. Their action, therefore, deserves to be

fully endorsed.

1%
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21. The applicants are aggrieved at the
clarification 1issued by the DOP&PW and Railway Board,
as to the connotation of expression ‘post last held’.
According to them, the explanation given by the
respondents that it referred to the scale of the pay
of the post which existed at the time of retirement on
superannuation or death in service of the emplovee was
not correct, as ‘post’ and ‘scale’ are two different
concepts and one cannot be substituted for the other.
This opinion is based on fallacy in thinking that post
and pay scale are totally unrelated matters. The
\(i applicants have conveniently forgotten that‘the scale
of pay goes with the post and the ’post’ does not have
any existence bywitse1f without the scale of pay. 1In
the 1instant case, while the post remained the same,
the scale %@d pay had undergone a change on account of
the adoption of the higher scale of pay for the post
‘in the present terms’. It cannot be the case of the

applicant that at the time of their retirement on

superannuation, either 1in the General Manager Tlevel

post or that of Director General, Railway Health
1;\ Services, they were drawing the scale of pay higher
than Rs.7300-8000/-. This scale of pay underwent a

change and became Rs. 7600-8000/- (in the case of
GMs) & Rs. 8,000/- (in the case of DGRHS) only much
after their retirement. Therefore, the pension they
could have been given is only relateable to the scaje
of Rs. 7300-8000/~ and not Rs. 7600-8000/- or
Rs.8000/- fixed. Thus while the post remained the
same, the scale of pay underwent a slight difference.

That being the case, the Govt. (DOP&PW & R1y. Board)
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adopted the stand that the expression ‘post last held’

could only be taken as a scale of pay of the post last

held at the time of retirement or death and not
otherwise. Th;s ‘was the only interpretation which
could have been adopted. Naturally, therefore, the
interpretation adopted earlier by the Railway Board’s
letter dated 9-9-99, which was incorrect in law, had
to be rectified and action was initiated to re-work
the pension/family pension at 50% / 30% of the minimum

of the scale of pay attached to the post at the time

when the officers retired on superannuation or died

while in service.. The adoption of above procedure by

the respondents géins full support in law.

22. The applicants’ plea that the only replacement
scale for GM level officers w.e.f. 1-1-96 stood at
Rs. 24,050-26000 1is also misleading. The fact 1is

that this is the replacement scale of Rs. 7600-8000/-

"or Rs. 8000/- fixed, a scale of pay which they did

not at all enjoy, while in service. The scale of pay,
i

as far as the applicants were concerned, was only

Rs.7,300-7600/~- and, therefore, the relevant

replacement scale was only Rs.22,400-26,000/-. Not

having worked in the pay scale of Rs. 7600-8000/- or
Rs.8000/- fixed, the applicants cannot at all ask that
their pensions to be fixed with relation to pay scale

of Rs. 24,050-26,000/-.

23. According to the applicants, the action of the

respondents have discriminated them vis-a-vis the

retirees of 1-1-96 and thereafter. This plea has no
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basis whatsoever. The decision of the Govt, has been

to ensure compiete parity as far as pre-1996 retirees

are concerned, irrespective of the fact that they had

retired before 1-1-1986 or thereafter upto 31~12-95§8,

ettt

Penéion in  respect of all those retirees have been
refixed and consolidated to ensure that their
pension/family pension did not fall below 50% / 30% of
the minimum of the pay scale which they were drawing
at the time of their retirement or death while in

service, However, their only entitlement is only for

modified parity vis-a-visg post-1996 retirees, who were

dfawing pay & allowances in the revised scale keeping

in mind the instructions wﬁLcomputation of pension.

The applicants dénnot seek parity with post-1996

retirees and state that they have been discriminated.

There is no discrimination whatsoever and no violation

of Articles 14 & 16 of the Constitution is involved.

24, The learned counsel for the applicants had

lTaid considerable stress on the expression “in the

present terms” appearing in para 83.71 of the

recommendations of the 5th Central Pay Commission, and

argued that it meant the extension of revised higher

pay for computation of pension for nensioners in GM
A.,(.‘

level also. We are %g% a loss to understand how such

an interpretation is possible. The expression “in the

present terms” can only refer to those ewééﬁﬁxgl.at

that time and not to past events and past individuals.

The revision of scale of pay from Rs.7,300-8000/~ to

Rs.7,800-8000/- or Rs.8000/- (fixed) was only

available to those 1in service. By no stretch of

~—
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argument. can it he explained to cover cases of those

who were 1in service while the pre-revised scale of

Rs.7,300-8000/- was in force.

25, The applicants have also assaijled the
sanction behind the clarification {ssued by the

DOP&PW on 13-5-2001, which has been adopted by the
Railway Board 1in their letters dated 20-8~-2001 and
1-10-2001. They allege that the earlier decision of
the DOP&PW and Railway Board which were Presidential
Notifications, were being sought to be reptaced and
supplemented by an administrative order. The Tribunal
had, while examining the OA 480/2001 filed by S8.C.

Parashar, ca11ed_for the relevant file from the DOP&PW

J andh hadreeardsd asnbelowi=nerusas the ralevant: £ihe,

in which the issue had been examined in detail and has

recorded as below :--

7. We have carefully perused the
departmental F.N0.45/86/97~-P&PW (A)/
/Pt.II .dealing with the subject of
‘implementation of the decision of Vth
Pay Commission on pensionary henefits to
. Central Govt. Employees’, and find that
the clarificatory OM in question has been
issued after a good deal of consideration
- at various levels in the department of
,f;\ P&PW & Expenditure and only after
receiving the approval of the Finance
Minister as well as the Prime Minister.
A conscious decision was taken on the
file to issue the aforesaid clarificatory
OM without bothering the Union Cabinet 1in
the matter as the said OM was proposed to
be issued only in order to clarify the
position so as to remove the ambiguity.

26 . The Transaction of Business Rules, 1961
provide for departure from Rule in the following
term: - :

12, Departure from Rules. The

Prime Minister may, 1in any case, or
elapse of cases permit or condone a
departure from these Rules to the
extent he deems necessary." '

BTS00 3nat £ et e v e 4 e e
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Prime Minister’s abproval had been obtained after

making it clear on file that it was not considered

necessary to bother the Union Cabinet,. The Prime

Minister having exercised the authority vested in him

in__accordance with the aforesaid Rule, it cannot be

argued that the clarificatory OM in guestion had been

issued without obtaininag appropriate authority."

27, The above view has been endorsed and adopted
by the Division Bench comprising both of us while
disposing of 0A No. 2012/2001 filed by A.S.Rao. We
had also perused the relevant file. We are fully

—_——

convinced that~ the decision . for issuing the

clarification has been taken at the highest level of

the Executive of the country keeping in mind all the

ci}cumstances on the subject. The plea canvassed by

Dr. J.K. Choudhary, applicant in OA 1183/2002 that
the Prime Minister’s decision does not amount to much
deserves mention only to be rejected. The
clarification dated 10.5.200f1 issued by DOP&PW 1in
their capacity as the nodal Ministry has been adopted
and given effect by the Railway Board, 1in letters
dated 20.8.01 and 1.10.01, as already brought in their
speaking order dated 21.2.20092. The applicants’ plea

on this ground also have to fail.

28, Next point made by the applicants is that even

if the clarification issued by the DOP&PW was legal,

it could only have prospective effect and could not

have been 1implemented retrospectively, just to deny

—

the applicants, pension/family pension already granted

AGT LTS e e e o
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to  them correctly. This again has no basis in law.

D.0O.P & PW's letter of 10.5.01 was indeed a

clarification and not a modification or amendment.

Therefore, it has to be read along with the letter

dated 17.12:19987 it _seeks to clarify and correctly

dates from 17.12.1998 and not from 10.5.2001. The

respondents have, therefore, correctly given effect to

the c¢larification as it is a part of earlier letter

itself. The said action was also fully protected in
Taw. '

| bebp
29 . We have already noted,aboveh the issue of

computation of pension has already been dealt with the

two ‘Courts in the Principal Bench while disposing of

two OAs No0.480/01.filed by S.GC. Parasher decided on

20.9.02 and No.2012/01 filed by A.S8. Rao, decided on

28.1.03, In fact OA No.2012/2001 was decided by the
Divisian Bench in which both of us were Members. It
has "been held in both these cases that the
clarification issued by DOP&PW was legal and binding
on all Ministries and Departments of Govt.of India and
that 'it had full sanction of the highest authority of

the country. The circumstances being identical, the

said 'findings would squarely cover these OA as well.

SHri ‘Mainee, learned counse] for the applicants had
made 'a feeble attempt to distinguish the facts of
these 0As from the fact of the two OAs under
reference. He has even argued that the said decisions

would support his pleas. We do not know how. If

————

anything, they go against the pleas made oh behalf of

—

his clients. 1In the above circumstances, we reiterate
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that the applicants were correctly entitled for grant
of pension/family pension, worked out at 50%/30% of
the minimum_pav of the pay scale attached to the post,

2infere 47wﬂvr
which thevz at

t1me of their retirement on
Superannuation/death during service and not. otherwise.
Therefore, they could have heen granted

pensions/family pensions only at a level not less than

50%/30% of the pay scale of Rs.7300-8000/~ which they

—_

were holding at the time of the retirement/death

(revised to Rs.22,400-26 ,000/-) and not{fs 24050 to

Rs.26,000/~ or Rs.26,000/— (f1xed)) The

correction/rectification ordered by the respondents

—

deserves full endorsement by the TriEuna]. However,

as the applicants are senior citizens who have retired
guite some time ago and are in the evening of their
lives, the excess amount, received by them/ even by
mistake/ would have to be permitted td be retained by
them and should not ) be recovered.
Do,

30. The app]icants(_a]so pointed out that the
decisions of Principal Bench of the Tribunal, denying
the inclusion of NPA while computing pension have been
set.  aside by the Hon'ble Delh; High Court. The same,
hcwever, does not at all come to the assistance of the
applicants as the decision of Hon ble Delhi High Court

Y- Aan
has not attained finality as hhgv hagé been challenged
before the Hon'bhle Supreme Court as pointed out by the
learned counsel for the respondents. Even otherwise

the issue decided in those cases 1is totally

different from the points for determination in the

present OAs.

A Ly Hon- Geonm [- ov & S /*“u

Q\
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31. In the above view of the matter, we find that

.none of the three OAs, OAs 753/2002, 1183/2002 and

1603/2002 has any merits They fail and are accordingly
dismissed. The respondents’ action in refixing
pension/family pension of the applicants on the basis
of the pay of Rs.22,400 to Rs.26000/- (corresponding
to the pre-revised scale of Rs.7300-8000/~) is upheld
as valid. However, as a matter of extreme

rdamld L b 4 cords
Lﬁxavia%éoag&, we éjzéct that the amounts, if any paid
-

in excess, by the adoption of the inadmissible higher

scale be not be recovered.

No gosts. n
(SHANKER RAJU) (IOVINaAN S. TAMP
Member (J) / %V%é ber (A)
/pkr/



