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CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL BENCH

Original Application No,1486 of 2002
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New Dslhi, this the’fﬂﬁ day of February,
HON’BLE MR.KULDIP SINGH,MEMBER(JUDL)

1., The Northern Railway,
vendors, Howkers and Licensed Porters
Union Registration No,3268, 4377,
Patli Gali, Nai Sarak, Dalhi 110 006
Through its Assistant Gesneral Secretary,
Mr.R.K. Walia. '

zZ. 5hri Rajdhari Singh
5/0 8hri Pancham Singh
R/c B- 32, Unna Enclavs,
Mayur Vihar, Phaze-1I,
Delhi.

Shri Lalit Kumar

5/0 Shri Charan Lal

R/G E-48A, Mansaram Park,

Uttam Nagar,

Near Mohan Garden,

New Delhi. ~APPLICANTS

[en)

(By Advocate: Shri H.P. Charkravorty)

Varsus

o

1. ‘ The Union of India
through Chairman Railway Board,
Principal Secretary to Government of India,
Ministry of Railway, Rail*~™ Bhawan,
New Dslhi.

2. The General Manager,

Northern Railway,
Baroda House,
New De&lhi.

The-Chisef Commercial Managsr,

Northern Railway,

GM’'s Offics,

Barocda Houss,

New Daihi. -RESPONDENTS

45 ]

{By Advocate: Shri V.5.R. Krishna)
ORDER

By Hon’ble Mr.Kuldip Singh,Member(Judl)

Yide a latter dated  24/25.1.2002 the
Government of India, Ministry of Railways, Railway Board

handed over catering services to Indian Railways Catsring
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and Tourism Gorporation (hereinafter referred to
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IRCTC). This IRCTC was directed to start vending
services immediately and thay were directed to complets
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2. The applicant which is a union ot
Vendors/Howkers/Licenced Porters thiough its members hava
assailed this lettser and have prayed for guashing of the

same To tha extent that it excludez the commission
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vendors including the applicants and dirscting that their

services be transferred to IRCTC. They h
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for a mandamus to be issued by this Tribunal restraining
the respondents from terminating or tranaferring ths
services of the applicants working as Commission vendors
to any othsr authority and to permit them to continue to
discharge their functioning as has besn done by them since
the date of thseir appointment as commission vendors.
They have further praysd that these applicants should bse
absorbed as rsgular Railway servants treating them at par
with the corresponding Group 'B’, 'C7, and ‘D’ employees
discharging same and similar duties as per the diraction
at  the Hon’ble Supreme Court and in thse cass of T.I.

Madhwan vs., U.0.I. & Others.,

3. The case of the applicant 1s that the
petitioner are representing the case of various Railway
vendors, GCommission Vendars and Ice-cream vendors of tha
Northern Railway and various venders are active membars
of the petitioner-union. A resolution has been passed in

the Gensiral Body Meeting of the pstitioner No.1 to

A

challenge ths letter in question.
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&, it is further submitted that most of ice-cream
vendors have reached their ags of superannuation. The
fore, prayed that they should be didentified
gither as Railway ssrvants or the ssrvants Of' vairious
concerns 1like Hindustan Lever Ltd. etc. Trom whom the
ice-ciream bGricks and othsar raw material are being
procured by the Indian Railways to be scld at different

Railway stations on commission basis
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through © their

ct

Cage,

ct

vendora like petitioners in the instan
5. It is Turther étated that ths petitioners whan
approached the Railway Administration in order to get ri

of the situation of uncartainity, in turn also approached
the various rsputed conceirng, namely, Hindustan Lever
Ltd., Wedilal Interprises Ltd., Premium Dairy Frozen Ltd.
atc,, but they have categorically disowned the ice-cireaam
commission vendors as their employess. The Railway

Administration has alsc disownsd ice-cream vendors as
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their employees =0 that why this petition has bsan

Tiled.
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G, It  is further submitted that though the othar

vendors who were working there were supplied raw material

by the Railway Administration toc prepare the finished
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them through various stalls and trollsys
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at the variocus

o

stations. But as fTar the ice-cream is
concerned, the Railway administration has no option but to
procurs the ice-crsam fTrom various concerns 1iks
Hindustan Lever Ltd. etc., and they had besn s8iling the

ice-ciream at various stations on commission basis.
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7. It is further submittad that the 1ice-cream

an

vendors after collscting the amount of sals, have besn
depositing the same with the officials of ths Railway
Administration evsry day and at ths end of ths month the
ice-Greaam commission vendors are being paid their wages
on the basis of 12% of the sals proceeds by sach vendors,

though the vendors wars also subjscted to medical

ra of

a

aexamination to be conducted by the Medical Offic
the Indian Railway Administration. Thus all the ice-cram
venaors are working undsr the effective control of ths

Railway authorities,

8. It is also submitted that the causal labourears
of the Indian Railway stand on sequal footing and . since
casual workers have besan regularised on the basis of a
scheme which has been framed to regularise the casual
labourers, 80 the Ccommission vendors are being
discriminated. Thus the applicants pray that they should
be absorbed 1in the Railway catering sservice instead of

transferring tc IRCTC.

5. The respondants are contesting the OA, The
department submitted that under the despartmental catering
and vending over this division new types of units wers
sat up at Delhi and New Delhi stations only in 18565 and
1956 later HNZM catering was started in 18743, Ths

departmental catsring units were under supsrvision of

<1

unit Catering Manager now catering Inspsctor covered
static units 1ike Refrashment Room/Tiffin Rooms,

L .

snakes bars etc. Trom early siitiss. 1In
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the catsring units the services to the passsngers/customer

baing rendered through salaried bearers/waiters on salary
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basis. Later on bsarers were also engaged on commission

Delhi and New Delhi Railway Station

ct

waire sasst-up a
platforms and sale of Tea/Cold Drink/ Poori/Roti/bhatura
was rendered through commission vendors. Thus it s
submittsd that the comﬁissiOﬁ porteira/waitars and

commission vendors have separate entity.

140, As far commission/vendors of ice-Graanm
trolleys on various platforms are concernad, they weare

never appointed by the Railway Administration so thers
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was no qusstion of treating them as Railway appointad

commission vendors arises. Ice-cream vendors waers also

éngaged by the manufacturers/suppliers since ice-cream
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companies wers responaibls for the woirking and walfar

o

under thse terms of the contract with ths cOompanies and

railway has nothing to do with their employmant.

11, It is further stated that as per the direction
of the Apax'CGurt a policy and dirsections of the Railway

Board the engagsment of salaried bsarers/waiters azs well
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111 up the vacancies occurred on a
stc. by way of regularising the axisting cﬁmmjssiaﬂ
vendors/waiters and panel was formed by thea Delhi
Division and. all the commission vendors wers absorbed

from tim& to time on occurrence of vacancies. But it is

made clear that this regularisation has already besn made
to the vendors appointed under the schame of departmental
vanding. But as far as ice-cresam salesman are concernsd,

they are working under the ice-cresam manufacturers. and

k.
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they were never appGinted by the Railway Administration
g0 the Tribunal has no jurisdiction to try the present

application.

i2. It is further submitted that departmental
commission vendors are supplied raw material to prepars

the Tinishad product and sell it on railway rate n

Q

railway platform and get commission on the =sals procseds.

13, As Tar as ice-cream is concerned, the supplies
are made by the company and stored in trolleys manned by

-h

thair slakes man. The position of receipt and sale
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stock 18 maintained 30 as to get Railways the shars o

&1

agreed discount. Thus the respondents submitted that the
ice~-Cream vendars were not engaged by the respondents.

14, Rejoindar to this counter-affidavit was T1iled.
Applicants maintained that they are ths ommissionsd
vendors and have to seek regularisation as Group D’

employees,

15. I have heard the lsarnad counssl Tor the

partiss and gons through the records of ths cass.

16, The learnsd counssel for the applicant has also
refterred to a judgment in the case of T7.I. Madhavan VS.
u.o.1. and Others whare directions were issued that all

"King as commissicn bearers and

o

vehdors on various Ra1]way plattorms belonging to  ths

Central Railway and ths 5Scuth Csntral Railwavs would ba
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absorbed progressively a&as members of the ps&rmansnt
Railway Catering Service as per the term of tThe memo
dated 31.12.1376 (emphasis supplisd).

17. The counss | for the applicant further
submitted that the case of the applicant is alsc similar
to those vendors and they are also entitled to be
abhsorbead, The counsal for the applicant alsc submitted
that +this order have been complied with by various Zonal
and Divisional Railways and have also bsen followsd by
various higher courts,

18, In reply to this shri V.&8.R. Krishna
appearing for ths respondsnts submitted that recsntly the
case of ice-cream vendors had also come up before the
ani’hla High Court of Delhi in CW No.5002/2001 and CM
8608/2001 entitled as Tilak Raj and Others ¥5. U.0.,I. &
Others. There also the applicants had prayed for a
mandamus directing the aspondents to regularise and
contirm the applicants as ragular and parmanant
COmmission yendors and to provide facilitises as
applicabls to other employess and they had also sought
far a direction to lay down the guide-lines and Tor
regularising and confirming them in their posts on the
basis of length of service rendersd by them.

19, The Hon’ble High Court on going through in
detail as to how the ice-cream vendors were working with
the Railways, observed as undsr

“{Tlhae pstiticners I find is that thsy ars

receiving commission under a contract established by
contract from the Railway Authorities Tor selling
ice-cream at the stations. Further their status at bes
ke that -of a licencse, In thess circumstances, 1o my
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lel
mind there 1is no enforceable legal right, which can - be
entertained 1in the sxercise of writ jurisdiction where
they can be granted rselief as sought, which would tend to

perpatuate the said licence arrangemsnt. Further in the

prayer clauss of tha petition, petitioner seaks the
regularisation as regular and permanent commission

vendors on  the parity of benefits to regular railway

EmMployeas., It is not petitioners casa they their status

is of temporary ad hoc employess who ars amanding

absarption.

In thess circumstances, I find that the relisf
can be grantsd to the petitioners and the writ petition
would not bs maintainable. Howaever, nothing said
hersinabove, should come in the way of the respondents
authorities ”,

20, 1 have considered ths rival contentions put

forward by the respective counsel.

-

From the counter—-atfidavit filed hy the

™

respondents, I .find that the department 1is running
departmental catering unit as well as departmental
vending units. The vendors who are bsing supplisd raw
material by the Railways are preparing the finished goods
and selling it and thersafter hand over the procssds to
the Railway authorities and get commission on the sale
procesds so  they ars statsd to b@ the employses of the
ica-Craan supplier or manufacturers, Though tha
ice-cream companises had denisd that the smployees were
thare person but the Tact remains that in the Judgment

arrad to by the learned counssl Tor tha respondsnts

the rsspondsnts had refsrred to terms and conditions of
the tender or contract for the supply of ice-cream. Ths
contract provides for training for their vendors/salesman

and also the provisions of uniform. Howaver, the court

i

Had not gone into this guestion. 5G on the basis of this

submission this Tribunal is also unable toc say that thess
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peirson smp 10y&eas of the ica-craam

"



v 9.
acturers, But at the sams tiﬂé as putup
natore the Hon’'ble High Court and similariy before tThis
court also, nons of the vendors have been able to producs
any dacument that if they had besn engaged by the Railway
department, o as observed by the Hon’ble High GCourt
that a contract has been established by the conduct of
Railway Authorities for selling ice-cream, I am of the

view that the vendors who ware ss&lling ice-craam O the

-l

Railway Platform are as&lli ce-Cream by virute of a

s

g
contract fTormed by conduct and not as employeas of
respondents as held by Hon’bls Dslhi High Court, Thus
this court has to Tfollow the same.

22, In view of ths abovs, I Tfind that the

applicants have no enforceabls legal vright to sesk
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n since thay are not the departmental vendors.
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"No , as prayed for, can be granted. Accordingly,
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( KULDIP SINGH )
MEMBER(JUDL)
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