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Han'ble Shri Shanker Raiu. Member (J1
Hon’ble Shri R.X. Upadhvava., tMember (&)

Shri K.N. VYohra
Assistant Director (Retired)
{Customs & Central Excise)
DDA MIG Flat No.309
FParshad MNaaqar
Mew Delhi~-5.
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{Bv Adbvocate: Shri M.K. Bhardwai!
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Union of India throudah

1. The Secretarwv
Ministryv of Finance
Department of Revenue
Central Secretariat
MHorth Block. New Delhi-1

2. The Chailrman
Central Board of Excise & Custom
Morth Block. New Delhi-2Z.

% The DIrector General (Preventive Operation)
Customs and Central Exclse
Hew Delhi.

4. The Director (Preventive Operation)
4th Floor. Lok Navak Bhawan
Khan tMarket. New Delhi.

5. The Deputv Secretarvy
Govt. of India
Ministrv of Finance
Department of Revenue. HNew Delhi.

e

~Respondents
By Advocate: Shri R.N. Sinah., proxv for
Shri R.V. Sinha)
ORDER (Oral)

Hon’ble Shri Shanker Raju. Member (J)

Applicant. a retired Assistant Oirector .
impuans respondents’ order dated 19.7.200Z wherein
request made bv him for opening the sealed cover has

been turned down for arant of Senior Time Scale (STS).

2. Brieflv stated applicant was promoted to
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Group "A° Class~1 vide Board s order dated 17.1.19%0

All officers promoted with applicant were aiven senio

{

scale on completion of four vears Class—I setrvice.
Applicant was proceeded against for a major penalty by
issuance of Memorandum dated 21.9.1994 fYor t he
alleaation of facilitatina parties for arant of

licence on foraed documents as well as for nedgligence

and non-performance of statutory duties. Applicant
retired on superannuation of 30.4.1994 after
completina % vears service as Class-1 officer . Mis

case for promotion to the Senior Time Scale has bean

placed under sealed cover.

Z. On completion of the enauirv., the enquiry
officer vide his report dated 21.8.2000 proved Article
of Charaes 3 and 4 and also partlv proved Article of

Charqe Z. Applicant was exonerated from Charge No.l.

4. Bv an arder dated 25.5.2001. the
digsciplinary authoritv taking a lenient view convevecd

displeasure of the Government to applicant.

5. As applicant has not been imposed upon anwy
listed punishment under CCSICCA) Rules. he preferred a
representation for openinag sealed cover and givinag

effect to it by promoting him in the STS. AgS  the

-

representation was not disposed of., 04 1000/2000 filed
by abplicant was disposed of with the direction to
respondents to dispose of the representation of the
applicant reqarding promotion by order dated

23.4.2000 .,



1%)

&. By an order dated 19.7.2000 holdina that
the allegations have not been dropped and applicag
has not been completely exonerated. sealed cover
procedure adopted bv the DPC on 8.8.199% as well as
17.11.199% was not opened and caiven effect to. aivina

rise to the present 0A4.

7. shri M.K. Bhardwai. learned counsel
relving upon the decision of & coordinate Rench in
OA~2451/97 decided on 25.%.2000 in Daval Singh Bhoria
v . Union of India contends that displeasure has been
declared not to be a punishment and further relving
upon the decision of the Apex Court in Union of India
W K.V. Jankiraman 1991 (2) SCALE SC 423 contends
that complete exoneration would be construed if no
statutory penalty {s  imposed upon a Government
sarvant . The seasled cover 1is to be opened and
notional promotion from the date of dunior is to be
accorded. In this backdrop. it is further contended
that nothina precludes the President from passing  an
order under Rule 9 of the CCS{Pension) Rules, 1972 in
the event no penalty iz imposed. Applicant cannot be
found to be blameworthv. As such, having reaard to
Para-17.6.1 of the DOPT OM dated 14.9.1992. 1t 1is
contended that sealed cover cannot be opened only  in
cases where the Government servant as a result of
disciplinary proceeding is found auilty  and anw
penalty. maior or minor is imposed upon him. Purther,
referring to paraaraph—-17.46.3., it is contended that if
anv blame is tound to be atrtached to the Government

gservant  at least a penalty of censure should be
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el
imposed and in case of a retired Government servant.
the post open is under Rule-9 of the CCS (Pension

Rules., 1972.

3. O the other hand. learned counsel for
respondents vehementlyv opposed the 0A and contended
that in view of OM of DOPT dated 12.1.1998 as well as
14.9.1992, &8 Government sarvant aaainst whom é
disciplinarvy proceadinag has been initiated resulting
in resort of sealed cover as regards his promotion and
an  conclusion of the discievlinary proceedinas if  the
allegations are dropped and the Government servant is
conpletely exonerated., only  then the sealed cover
should be given effect to and the Government servant
wauld be considered for promotion. He places reliance
on a decision of the Apex Court in Union of India ¥Y=.
R.S. Sharma 2000 (4) SCC 394 as well as decision  of
this Bench in Mahender Jit Sinah Mattoo vs. Union of
India & Others. 0A N 15%42/2001 rlecided on
11.12.200%z. according to the learned counsel for the
respondents  applicant has been held auilty bv  the
enauiryvy officer of the charaes and he was not
expnerated but the disciplinary authority takina a

lenient view. conveved the displeasure.

. Q. In order to qget the sealed cover opened and
diven effaect to as applicant has not been {ound not to
be balmeworthvy, the displeasure would not be &
complete exoneration and iIn that event as per

provisions of Para L7.6.1. case of applicant is liable

tao the reteactod.



10, In the reioinder. applicant has reiterated

his pleas taken in the 0a.

11. We  have carefully considered the rival
contention of the parties and perused the material on

record.

12. Adnittedlv., as per the provisions of
Rule~11 of c©cCs (cca) Rules, 1965 displeasure iso

neither a mator nor a minor punishment . The OM dated

S

12.1.88 in so far as openina of sealed cover isg

concerned. provides as under -

The same procedure outlined in para 2.1 above
will Dbe followed by the subseauent Department
Piromation Committeess convened till t he
disciplinary case/criminal prosecutiond
investigation pending or contemplated against
the Gowt. servant concerned is coneluded.

On the conclusions af the disciplinarwy
case/criminal  prosecution. or an investigation
which resulted in dropping of alleqgation or

complaints  aagainst the Gove. Servants ., the
sealed cover or covers shall be openeaed, In case
the Gowt. servants is completely exonerated.
the due date of his promotion will be determined
with ref, to the position assianed to him  in
the findinas kept in the sealed covaer/covers and
with ref. to the date of promotion of his next

iunior on the basis of such position. He mav be
promoted notionally with ref. to the date of
promotion  of  his  Junior but he will not be
allowed anv  arrears of cay  for the period
proceeding the date of actual promotion. T ez
Govt. servant mav be promoted if necescary., by
reverting the Junior most officiating person.
8.1 If anv penalty is 1mposed on the Govt.
servant as a result of the disciplinary
proceedinas or If he is found auilty inn the
criminal prosecution against him, the findinas
of  the sealed cover/covers shall not be actecd
Upon ., Higs case for promotion mnav be considered
by the next DPC in the normal course and having
regard to the penalty imposed on him.

5.2 It Is alzso clarified that in a case where
dizciplinary proceedinas have been held under
the relevant disciplinary rules., ‘Warning'
should not be issued as a result of  such
k/ proceedinas.  1f it is found. as a result of the
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17.6% 1t ig alwo clarified that 1n a case wheat
disciplinary procesdinags  have been held  undg

the relevant disciplinary Fubas, "warnind

should not  be ssued as  a result of  such
Droceedlnas . IT it ig found, as a result of the
P oDesdinas ., that some blame attached to the

Government servant, at least the penalty of
"censure” should be 1mposed.”
14. The Apex Court has an  occasion Gt
interpret the provisions of openinag of sealed cover on
W
the basisz of OM of 1988 which has been re-iterated in
the subsegquent OM issued in 1992 in Jankiraman’s case

[=upral., wherein the following observations have been

made

St This seéentence 1% pirececded b t he
observation that when the emplovee 1s conplatelw
exwonerated OF t he conclusion of the

disciplinarv/court proceedinas., that is. when no
statutory penalty., includina that of censiure., is
imposed, he 1o to be aiven a notional promotion
from the Adate he would have been promoted as
determined bv  the Departmantal Promation
committee., This direction in the memorandum has
also ta bse red long with the other direction
which follows in the next sub  paradraph ancd
which states that Iif it is found as a result of
the bproceedinas that some blame attaches to the
of ficer then the penaltv of censure at least.
shoulcd be  imposed. This direction is in
supersession of the earlier instructions which
provided that in a case wherse departmaental
disciplinarvy proceadings have been hel d,
"warnindg’ should not be issued as result of such
piraceedings.

"23.  There is no doubt that when an emplovee ic
completely  exonerated and is not visited with
the penalty even of censure indicatina thereby
that he was not blameworthy in the least. hres
should not be deprived of anv benefits including
the salary of the promotional post. It was
uraed  on behalf of the appellant authorities in
“41l these cases that a person Iin not entitled to
the salary of the post unless he assumes charqe
of the same. They relief on F.R.17.(1) Subiect

to  any  exceptions specifically made in  these
rules  and to the provision of sub-rule (2)., an
of ficer =shall beain too draw the pav and
allowances attached to his tenure of a post with
effect from the date when he assumes the duties
of that post. and shall cease to draw them as
woon as he ceases to discharae those duties:
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Provided that an officer who is absent fFQ ALty
without any authority shall not bee entitled to
any payv and allowances during the period of such
absence.”
15. In s0 far as actual benefit of salary 1is

concerned, the following observations have been made

by the Apex Court in Jankiraman’s case (supral:

26 . We are., therefore., broadly in adareement
with the finding of the Tribunal that when an
amnplovees is completelv exonerated meaning

thereby that he is not found blameworthy in the
least and is not visited with the penaltyv even
of censure. he has to be aiven the benefit of
the salary of the higher post alona with the
other benefits from the date on which he would
have normally been promoted but for the
disciplinaryv/criminal proceedinas. However .,
there my be cases where the proceedingas., whether
disciplinary or criminal. are, for example.
delaved at the instance of the emplovee or the
clearance in the disciplinary proceedinas or
acaquittal in the criminal proceedinas is with

benefit of doubt or on account of
non-availabilitvy of evidence due to the acts
attributable to the emplovee etc. In  such
circumstances., the concerned authorities must be
vested with the power to decided whether the

emplovee at all deserves any salary for the
intervening period and if he does. the extent to
which he deserves it. Life beina complex., it is
not possible to anticipate and enumerate
exhaustively all the circumstances under which
such consideration may become necessary. to
tanore, however ., such circumstances when thev
exist ancd lay down an inflexible rule that 1in
every case when an emplovee is exonerated 1in
Hdisciplinarv/criminal proceedinas he should be
entitled to all salary for the intervening
period Is to undermine discipline in the
administration and jeopardise public interests.
We  are., therefore. unable to adaree with the
Tribunal that to denv the salary to an emploves
would in all circumstances be illeaal. While.
therefore. we do not approve of the said last
sentence in the first sub-paraaraph after clause
{iii) of paraaraph 3 of the said Memorandum,
wiz.. "but no arrears of pay shall be pavable to
him for the period of notional pramotion
preceding  the date of actual prometion”., we
direct that in place of the said sentence the
Following sentence be read in the Memcrandum.”

14 In so far as notional promotion and
complets exoneration are concerned., the Apex Court

held that o conclusion of the disciplinary
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proceedinags  when no statutory penalty 13 osed,
which not onlwv includes penalty assianed under Rule L1
but also the action under Rule 2 of the CCs (Pensiond
Rules. the qovernment servant has to be qiven notional
promotion from the date he would have been promoted as

determined bv the OPC.

17. In so far as interpretation to complete
exoneration is concerned, the same has been done by
Fhe Apex Court only with respect to grant of salary on
the principle of “no work no pav’. In that case it is
interpreted that complete exoneration would mean that
the aovernment servant is not found blameworthy in the
least and 1is not visited with anv penalty even of

CenNSsure .

L8, Having reqard to paras 17.6.1. 17.6.2 and

n isclation. T hes

Ll

17.6.%, para 17.6.1 cannot be read
harmonious rule of interpretation. i.e. harmonious
construction will have to be applied. On application

of the above rule of interpretation the disciplinary
proceedingse  which result In dropping of allegations
the sealed cover shall be opened and on complete
exoneration the promotion is to be considered with
reference to date of promotion of the next unior.
However . &8 bar to openina of the sealed cover is the
penalty  imposed In the disciplinarv bproceedinas.
However., it is clarified that when a disciplinary
proceeding is  held and a blame is attached to the
qovernment servant at least the penaltv of censurs
should be imposed. From the co-jaoint reading of the

that in a case where &

4

above what has come out 1



- . {00
government servant has beean tacing di Nnais
proceseding  and his  promotion is kept under sealed

caover., on conclusion of the proceedings the complete

exoneratinon would be construed if no  punishment is
imposed, i.e. ., at least censure. In that event, it
cannot:  be held that qovernment servant 1s found

balmeworthv. Az per the decision of the apex Court in
K.V. Jankiraman’s case (supra) for notional promotion
the onlv  reauirement while a qovernment servanl is
exonerdated - 15 that complete exoneration would be when
no  statutory penaltv 1z imposed. However., for actuasl

another criteria has been adopted.

19. In  the instant case. thouah the enguirw
officer has held applicant auilty. but the President
while acting as a disciplinarv authoritv instead of
vmposinag  upon  any penalty or acting under Rule 9 of
CCS (Pension’ Rules. 1272, withholding pensionary
benefits eoto. conveved the digspleazure of the
Government which 1s not a penalty under the CCS (CC)
Rules, 19265, Az such., the only construction would be
that applicant having not been imposed any punishment

s completely exonerated of the chardgdes. However., he

would not be entitled to actual benefit of salarv.

0. The decision 1n R.S. Sharma’s case
(supra) referred to by the respondents would have no
application as the =zame pertains to a case where
emplovee before actual promotion was  involved in
another- DE. ag such sealed cover was ordered to LDe
malntained and the earlier promotion was not  aiwven

af fact to.
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21. Havina regard to the reasons recorded
above. 0A is partly allowed. The impuaned order dated
19.7.2002 is auashed and set aside. Respondents are
directed to open the sealed cover on recommendation of
DPC  held in 1995 and consider case of applicant on
notional basis for arant of senior scale. égln that
event applicant shall be entitled to arrears of pav
but shall be entitled to all other benefits. includina
revision of pensionary benefits, if found fit. The
above directions shall be complied with, within a

period of three months from the date of receipt of &

capy of this order. No costs.
QWW ¢
I
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