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(By Advocate: Sh. R.MN.Sipgh)

Justice V.S, Aggarwal:-

By ‘thiS cémmon ordear, Lo Original
Applications No.1904/2002 and 1783/2003% can
conveniently be disposed of together. The controversy
in both the applications is identical. Therefore, for
the ﬁake of convenience, we are taking the Facts in

the case of Sh. R.K. Ahluwalia in 0.A.MNo.1904/2002).

2. Applicant in OA No.1904/2002 had earlier
Tiled 0A No.666/2007 alleging that there has been a
wrong  Fixation pertaining to the number of vacanciles
in  the vear 1998. He was working as Assistant in the
Ministry of Urban Development & Poverty Alleviation.

He was an aspirant Tor promotion to the post of

Section = OFfficer and had passed the Limited
Deparitmental Competitive Examination. When the

earlier application was Tiled, this Tribunal directed

to

respond to the representation of the applicant by
issuing a detailed and reasoned  order, The
repreﬁentatién of  the applicant has since been
rejected. Therefore, by virtue of the present
application, he seeks a direction to Réspondent No. 1
ta re-fix the size of the Select List of 1998 to
Seétion OFficers Grade in accordance with the actual
nﬁmber of vacancies and to direct Respondent No.1 to
issue a Supplementary List Tor the year 1998 taking
Intoe consideration the actual number of vacancies of
the Section Officers’  Grade that were available, He

further prays that Respondent No.3 should nominate the
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additional qualified candidates in relation to  the
number of actual  wvacancies for tha Limiten

Departmental SO Grade Examination 1938,

; 3. As per Rule % of the Central Secretariat
Service Rules, 1862, the gradeé of Section OFficer and
Aésistant» have been deoentraliséd into 33 cadres,
Vaéanoieg in - each cadre are to be Filled up -in the
ratim of  4D0:40D:2D earmarked Ffor séniority guota,
departmental examination and direct recruitment
reswﬁotiveiyﬂ As referred to ‘above, the applicant had
passed the  Limited Departmenﬁal Compatitive

> Examination and he contends that since the number of
vacancies for the yvear 1993 were'nét indicated “which
acltitally exiétedg therefore, reliefs claimed should be

granted,

4, jhe_applications have been contested,. The
respondents plead that appointments/promotions to the
aforesaid grades are made oadréwwise by the cadre
controlling authorities, Respandent Wo. 1 (Department
of- Personnel and Training) only co-ordinate the
process  of recruitment/promotion to the sald grades.

The cadre controlling authorities are  required to

report the number of vacancies in  the Section
Officers’ grade Lo be filled Lhrough direct

recruitment and promotion even an  the basis of

departmental ' axamination besides
seniority-cum-Fitness, The total requirement of the

o}

adre  authorities is commnunicated to the Union Public
Service Commission for recomnending candidates Aagainst
direct Fecrultment/departmental examination quotas,

Following the procedure, the total requiremnents for
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departmental examination guota vacancies in  the
Sectlon Officers” Grade for the vear 1998 was informed
by the Ministry of Ufban Development "and. Poverty
All@viatiom to Department of Personnel and Training.
Department of Personnel & Training ascertained the
VECENCY nosition from oLther cadre controlling
authorities as well and communicated to the Union

Public  Service Commission. The size of the select

M

list for wvarious vears has been Tixed on the basis of
vaoﬁnéies reported by different cadre controlling
authorities calculated on the basis of policy
decisions/orders that were issued From time to time,
It is in accordance with the said procedure that the
vacancies during the Vears 1997 to 1999 weﬁé
calculated and intimated to Department of Personnel &
Training and as per the guide-lines and the procedure,

certain persons were promoted.

5. The short_argument advanced was that the
number of vacancies were under reported because
acomrdingl to the learned counsel, the respondents in
an arhitrary manner did not follow the proforma for

£

reporting of Lhe wvacancles. As a result of this,
large scale under-reporting had taken place in  the
yeairs 1997, 1998 and 1999, In the vear 1994, 2%?
vacanhclies were reported. It was 292 in the vear 199%;
256 in the vear 1996, 175 in the vear 1997: 45 in the
year 1998 and 50 in the vyear 1999. According to the

learned counsel, if there was no uhderwreportihg9 the

applicant might have a chance to be promoted.
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6. The procedure in this regard with respect

to  preparation of the select list is not

j

n o dispute,
In view of the same, it has been placed on the recaord.
It provides that each cadre shall firstly determine
the number of select list vacancies, The total number
of .ﬁuty posts have to be seen on the Ist July of the
vear of Select List. One has to see the number of
officers who are likely to revert hefore 30th June of

the vear of Select List, the number of reguirements

diue  and number of vacancles likely to arise as a
result of the fresh deputations and promotions. The

Select List for the year 1598 had been drawn on the
basis of t@e information and the size of the Seleact
List had been re~fixed at 18 on the basis of the
information that was recelved From 33 'cadres in
accordance with the post based roster,

7. It is on the strength of these broad facts

that the applicant contends that because of the

under-reporting, he has suffered and as such he has
claimed,
8. Rellance on behalf of the applicant - was

placed .on the decision of the Supreme Court in the

case of 5.G. JAISTHGHANI v. UNION QF IHDIA AMD ORS.,

(19671 2 S.C.R. 703. We are not delving into the
faetg that, were before the Supreme Court because they

have 1ittle effect on the Tacts that are before thi

)

Tribunal. The Supreme Court held:

e w e aaas It is not disputed
that rule 4 of the Income-tax Officers
(Class I, Grade IT) Service Recruitment
Rules 1s a statutory rule and there is a
statutory duty cast on the Gowvernment
under this rule to determine the method
or methods to be eimplovend for the ourpose
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of  Ffilling the vacancies and the number
of candidates tfo be recruited by each
method. In the letter of the Gowvernment
of  India dated October 18, 19%] there is
nho  speciftic reference to rule 4, bhut the
guota fixed in their letter must be
deemed to  have bheen fixed by the
Government of India in exercise of the
statutory power giwven under rule 4.
Having  fixed the guota in  that lerter
under  rule 4, it is not now open to  the
Government of India to say that it is not
Incumbent upon it to .Follow the quota For
each vear and 1t is open to it to alter
the quota on account of the particular
situation (See para 24 of the counter
affidavit of respondents 1 te 3 in Writ
Petition No.% of 1966).  We are of
opinion that having Fixed the guota in
exercise of their power under rule &
between the two sources of recrul tinent,
there 1s no discretion left with the
Government of India to alter that gquota
according to  the exigencies of the
situation or to deviate from the gquota,
in  any particular vear, at its own will
and - pleasure. A we have already
indicated, the duota rule is linked up
with the seniority rule and unless the
guota rule  is strictly  observed in
practice, 1t will be difficult to hold

thatl the seniority rule  l.e.. rule
TOFICLii) & (iv), is not unreasonable and
doesg not  offend  Art. 18 of the
Constitution.. We are accordingly of the

opinion  that promoteess from Class 1T,
Grade III to Class I, Grade TI Service in
excess  of the prescribed nuotas for each
of  the vears 1951 to 1956 and onwards
have been illegally promoted and  the
appellant 1is entitled to a writ in the
nature of mandamus commanding resmondents
T te 3 adjust the seniority of the
appellant and other officers similarly
placed like him and to pDrepare a  Freah
seniority list in accordance with law
after adjusting the recruitment for the
period 1951 to 1955 and  onwards  in
accordance with the quota rule prasceribhed
in  the letter of the Government of India
No.F.Z&4(Z)~-Admn. I.7. /51 dated October 18,
1851,  We, however, wish to make it clear

‘that this order will not affect such

Class II Officers who have been anpointed
permanently as Assistant Commissioners of
Income Tax. But this order will apoly Lo
all other officers including those who
Meavwve heen i appointed Assistant
Commissioners of Income Tax provisionally
pursuant to  the orders of  the High

Court."
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The aforesald would clearly show that the reliefs

s

ranted were different From what is being prayed by
the applicant. In fact, the Supreme Court held that
the order passed by it will not affect such Class IT
Officers who have been appointed permanently as
Assistant Commissioners of Income Tax but would only
apnly té those who have been appointed provisionally
pursuance Lo the orders of the High Court. Therefore,

1t is obviocus fFrom the aforesaid that the cited

)

decision 1is patently distinguishable and in any event

T

‘does not come to the rescue of the anplicant.

g, Reliance further is heing placed on the
decision of the Supreme Court in the case of MIss,

NEELIMA _SHANGLA v. STATE OF HARYAMA AND OTHERS, AIR

1887 SC 169, In the cited case, under the rules

regarding the appointment of Subordinate Judges in

Haryana, 1t was Ffound that the duty of the Public
Service Commission was confined to holding a written
examination and viva voce test. It had to arranges in

the  order of merit according to the marks amongst the

candidates who had nualified. Thereatter, Public
Service Commission was reguired to publish the results
in the Gazette and make it avallable to the
Governhent, fhe Public Service Commission was not

reguired to make any further selection TFrom the

qualified candidates. It was the duty of the
Commission to make availlable to  the Govearnment
complete iist of the qualified candidates,

Thereafter, 1t 1is Ffor the Government to make the
selection strictly in accordance with the merit list

in  which they have been placed. It was held that it

kg
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i1s open to the Government not te fill up  all  the
vacancies for a valid reason. As that had not heen

done, the Supreme Court had directed:

oy

: 3. We direct the First
respondent (Government of Harvana) to
include the name of the petitioner (Miss
Neelima Shangla) in the 1984 List of
candidates selected for appointment as
subordinate judges  in the Harvana
Judicial Service (Judicial 8ranch) and
forward the same to the High Court of
Punjab and Harvana for inclusion in  the
Migh Court Register maintained under R.1 ‘
of Part D . of the Rules. She will be

entitled to  her due nlace in  the
Senlority List of the 1984 hatch. The

petitioner will be entitled to her costs
which we guantify at Rs.5000/-,"

10, The decision rendered in the case of
Miss. Meelima Shangla (supra) also is distinguishable
haecaus as would be apparent from the nresent facts,
that was not the controversy before the Suprene Court.
The Suprems Court had found that she was entitled ﬁo
be appointed against the post kept vacant in Pursuancea

i

the Court s order.

11, Qur attention was also drawn to the

Supreme Court decision in the case of SHANKARSAN DASH

V. UNION__OF INMDTA, AIR 1981 SC 1612, The Supreme

Court held that if number of vacancies are notified
for appointment and adenuate number of candidates are

found Ffit, the successful candidates do not acguire

the indefeaszible right to be appointed. Notification

merely amounts to an invitation. The findings of the

CSupreme Court reads:

7. It i3 not correct to say
that 1f a number of  wvacancies are
notitied Ffor appointment and adeguate
number of candidates are found fit, the

suceesstul candidates acouire an
“indefeasible right to be anpointed which
cannot be laegitimately denied.
Grdinarily the notification marealy

Ahg—C
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candidates to apply for recruitmant and
on  their selection they do not acauire
any  right to the post, Unless the
relevant recrultment rules o indicate,
the State is under no legal duty to ¥i1l1
up all or any of the vacancies, Howewver,
it does not mean that the State has the
Licence of acting in an arbitrary manner.
The decision not to Fill up the vacancies
has to bhe taken bana Fide for appraopriate
reasons., And 1f the vacancies or any of
them are filled up, the State is bound to
Trespect  the comparative merit of  the
candidates, as reflected at the
recruitment  test, and no discrimination
canh  be permitted. This correct position
has  heen consistently followed by this
Court, and we do not Find any discordant
note in the decisions in State of Harvana
vW.  Subhash Chander Marwaha, (1974) 1 8CR
165 (AIR 19723 SC 2716), Miss Mealima
Shangla v, State of Harvana, (19857 4
SCC Z68: (AIR 1987 SC 169, or Jitendra
Kumar v, State of Punjab, {1985 1 SCR
899 (AIR 1984 sC 1850, "

amounts  to an invitation to qualified

-
P

Thus, it is patent that the decision not to fill up
the vacancies had to  be Ltaken bona Tide For

appropriate reasons.

[ In this backdron, wWeé revert back to  the

facts of the present case, We have already pointed

above Lthat the vacancy position is found by giving

information to all the cadres and it is on basis of
the same that the information is given to the Union
Public Service Commission, Thus? 1f there was any
mistake, 1t will not confer any right dn‘the applicant
that he is entitled tq he promdted bacause of not
indicating the correct number of vacancies., There was
no such indefeasible right avallable to the applicant.
No  persons  dunior te kim in the merit list of the

category of the applicant have been promoted.

13, In addition Lo that,  there are no
malafides that have bheen shown in the Facts of  the

presant case, When such an action is taken nonafidely

A
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and there is some mistake i.e, underwreporting of the
vacancies, for the reasons  already recorded, the

applicant cannot claim a Fight.

T4, There is another wWay of looking at the
matter, Undermreparting of the vacancies Was not only
in  the vear 1998.  There could he such vacancies so
under~reported in  the past Years, IT &ll the
under-renorted vacancles  are to be filled in  the
manner 'in which the applicant wénts3 we are not shown
as  to what would be the final outcome., Therefore, én
this premise aléneg the plea must fail, In addition
to  that, admlittedly thereafter three more  promotions
in  the category of the apnlicant have taken place.
Those  persons are not even parties hefore us. The
applicant had a right to he considered on the hasis of
the number of vacancies that had heen reported, The
rlght now bheing claimed is pPresumptive and, therefore,
We  have . little hesitation in concluding that the

reliefs claimed cannot he granted,

A similar situation had arisen bhefore

o
93]
-

this Tribunal in the case of SHRI BIREMDRA SINGH  v.

UMTON __OF INDIA & OTHERS, O.A:No.2293f1999, decided on

101thH October, 2003, The application was dismissed

i

holding:

"17. Since this fact is being
relied upon by the abplicants, we do not
disnute the same, In Tace of the

aforesaid, it would be patent that this
Tribunal will not bhe aware as an when and
in  which year the vacancies arose, It
cannot  bhe that iv there wWwas & shortfall
in the wvacancies Indicatéed in the yeaar
1391 then all the vacancies should be
placed in one basket for the benefit of
parsons  who took the test For that year.,
It had heen a continuous atfair in thisg
~egaro. In this brocess, therefore,

_A
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Turther oprobing will not be material not
only for the reasons o be recorded
herelin hut also that speciftied and
precise  Tigures are not being calculated
are not brought to our naotice.”

16. The net result would be ihat the number

of wacancles as indicated by different cadres had been

0

given to the Unicon Public Service Commilssion. If

incidentally there was some  under-reporting, the

applicant cannot clalm & right as in the present case,

17. As a corollary of the reasons reacorded,
both the applicaticons must be held .to he without
~ite They must fall and are accordingly dismissed.

3 A
(R;Q?Upadhyaya) (V.5. Aggarwal)
Membeir (&) Chairman



