
.  / "■

Central Administrative Tribunal, Principal Bench
New Delhi

r\ A ^ n p /nnpnUiMi r^iu. /aD/iiuut. \
New Delhi this the day of :DeG8fnbsr ^ 2002

Hon'ble Mr.Kuldip Singh, Member (J)
Hon'ble Mr. M. P. Singh, Member (A)

\ -O

1 . All India CPVID (MRM) Karamchari
Sangathan CRsad.),
through Its President Shrl Satish Kumar
•4823, Bal bi r Nagar Extn.
Gall No.13, Shahdara, Delhii—32.

Ajay Kumar,
S/o Shrl Ram Chandra Pd.
Lab. Assistant,
C/o the App11 cant No.1.

(By Advocate ! Shrl Naresh Kaushik)

Versus

(, nui Ks ) jThe Director General
CPVVD, Nirman Bhavan,
nicw us ni l .

2. The Superintending Engineer,
PV?D, Circle—7 near,
Nlzamuddln Bridge,
Patpar Ganj,
Del hi .

3. The Executive Engineer,
PWD - 30,
Patparganj,
De1h1.

(By Advocate ! Shri Vijay Pandlta)

App 1.1 cants

I J irv 4-r\53spu! iQqm uo

%
ORDER

Mr. M.P. Singh. Member (A)

Learned counsel for the applicants has prayed for

deletion of the applicant No.1 I.e. All India CPWD (MRiM)

Karamchari Sangathan (Regd. ) from the array of parties,

rie Is permitted to do so.

2. By filing this OA, the applicant has sought a

direction to Quash and set aside the order dated 7.3.2002

whereby it has been proposed to reduce the applicant in
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rank from the post of Lab. Assistant to Balder. He has

also sought a direction to restrain the respondents from

•withdrawing the benefits "which has finally accrued to him

Hi i■f^a"vour of the applicant in terms of order/circular

dciteu u a o B igcjS issued by the respondents.

3. The brief facts of the case are that the applicant

was engaged as Beldar on Muster Roll basis 'w.e.f.

13.4.1385 by the respondents. Howe'v'er, no letter of

appointment was issued to the applicant. He was assigned

the duties of Lab. Assistant by the respondents and has

been discharging such duty w.e.f.2.7.1338

uninterruptedly. He -was, ho'we"vsr, gi'v-en the pay scale of

the Lab. Assistant 'vide letter dated 14.3.2000.

According to the applicant, an arbitration award was

rendered on 31.1.1388 in respect of dispute between the

management and employees of G.P.Vl.D. regarding

iSv^i iaSsM i*-/ciL. i vjri/ r ecatego r i sat ion of 'wo r k charge staff

and regular classified categories w.e.f.1.1.1373. The

aforesaid arbitration award was confirmed by the Hon'ble

High Court of Delhi on 25.3.1338 by modifying it to some

extent. The Deputy Director (Admin.) I, issued an order

regarding absorption of Muster Roll Workers on the

work-charged establishment in C.P.W.D. As per the said

order dated 4.7.1388, the Muster Roll "workers who ha've

rendered 240 days service each in t"wo consecutive years
in hiaiiei category "were to be regularised in the higher
category even they had "worked in the lower category for
oOiiiBi. ime. Despite the abo've said order dated 4.7.1388,
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ths 3ppllC3nt h3S HOt uSSH COH'PsrrSd ths St3tUS Cp

work—chargsd sstabl ishmsnt. smployoe in ths highsr

category of Lab. Assistant.

4. In pursuance of the order dated S.3.1S99, the

respondents fixed the salary of the applicant vide order

dated 7.3.2000 in new pay scale of Rs.3200-4900.

However, despite the above said circumstances, the

respondent vide order dated 7.3.2002 sought to withdraw

the benefit of new pay scale of Lab. Assistant together

with entitlement to that post reverting to the post of

Beldar on the ground of non-availability of sanctioned

post in laboratory under the said division. The

aforesaid action of the respondents is illegal, arbitrary
I

and unconstitutional apart from contrary to the arbitrap^cw

award on 31.1.1988. Aggrieved by this, he has filed this

OA claiming the aforesaid reliefs.

5. The respondents in their reply have stated that the

applicant was engaged on Muster Roll basis w.e.f.

13.4.1985 and subsequently he was engaged as Beldar on

temporary basis w.e.f.1.9.1993. Thereafter he was

apjju l i lted as Beldar on regular basis vide order dated

i1.6.1996. He was asked to work as a Helper in

laboratory meant for the road testing works established

by the PWD. After implementation of the modified
arbitration award, the respondents vide office order

dated 7.9.2001 (Annexure R) had fixed the pay of the

applicant in the scale of pay of Rs.3200-4900. According

to the respondents, the applicant has never been promoted
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to tho post of Lab. Assistant by the PWD. As such the

Question of his appointrrisnt to the post of Lab.

Assistant does not arise. Further Beidar is not a feeder

category for promotion to the post of Lab. Assistant.

It is submitted that the Beldars have promotional avenues

t\_i iji iQ ijcitoyory of Carpenterj Painteri Mason etc. The

benefit for the period, he was asked to help the Junior

Engineer in lab. has already been given to him. When

his services were no more required by the respondents, he

has been directed to work as a Beldar to which post he

was actually recruited. That apart at present under the

orders of hlon'ble Supreme Court all the Hot Mix plants

which cause pollution have been banned. Therefore, the

applicant s claim cannot be even considered, as there is

no requirement of work by the respondents. Moreover, the

applicant has not been promoted or appointed as a Lab.

Assistant under the provisions of the existing

Recruitment rules. In view of the submissions made

above, the applicant is not entitled to grant of any

relief as prayed for.

6. Heard learned counsel for the rival contesting

parties and perused the material placed on record.

7. During the course of the submissions, learned counsel

for the applicant has submitted that the applicant has

been continuing to work as Lab. Assistant since 1996, he

has already been paid salary for that period. Therefore,

in view of the service rendered by him for a long period

and experience gained by him, his services should be



/ c \

\  J

reguTansed in that post. In support of his contention,

he has relied upon the judgement of the Hon'ble Supreme

Court in the case of Gujarat Agriculture University Vs.

Rathod Labhu Bechar and Qrs. ((2001 ) 3 SCO 574). i-le has

further submitted that in view of the ratio laid down by

the Hon'ble Supceme Court in the aforesaid judgement, the

legal obligation is cast on the respondentsj if there be

VaCant post, to fill it Up With such workers in

accordance Vvith rules, if any, and 'where necessary by

relaxing the Qualifications, v^/here long experience could

uo si^jUiuabis vviuh such Qualifications. If no posts exist

then duty is cast to assess the Q'uantum of such work and

create such posts for their absorption."

8. On the other hand, learned . counsel for the

respondents has submitted that the applicant is not

entitled for appointment as Lab. Assistant on regular

basis, as he was never appointed to the post of Lab.

Assistant. Moreover, no sanctioned post of Lab.

Ass1stant is ava i1ab1e to consider his claim for

regularisation in the said post. The post of Lab.

Assistant is reQUired to be fill up in accordance with

the Recruitment Rules. As per the Recruitment Rules, the

post of Beldar is not a feeder cadre post for promotion

to the post of Lab. Assistant. It is further submitted

by the learned counsel for the respondents that in terms

of 1etter dated 3.9.1993, the benef i t of sai d

arbitration a'ward is applicable in respect to the

workers, who were on the roll of CPWD on 1 .4.1981 and is

Ilu/t applicable to any kind of daily rated 'workers. Since

the applicant 'was not on Muster Roll basis on 1.4,1381,
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as such h© is not sntitleci for grant of any benefit of

the said arbitration award. In support of his

contention, learned counsel has relied upon the

.juLjg^rneIiuQ uho nOi i ule Suprenie Court in the cases of

State of M.P. and Another Vs. Dharam Bir ((13SS) 6 SCO

155), Sodagar Singh Vs. State of Pun.iab (( 1397) 2 SCC

554) and the judgement of this Tribunal in the case of

Jai Prakash and Others Vs. The Director General of

Works. GPWD (OA No.55/2002 decided on 20.3.2002).

I ia&
B. It is an admitted position that the applicant

neither been appointed to the post of Lab. Assistant in

accordance with the Recruitment Rules nor any order

appointing the applicant to the post of Lab. Assistant

had been issued by the respondents. The applicant is

holding the regular post of Beldar and has only been

asked to look after the work of Lab. Assistant. It is

also not in dispute that the post of Beldar is not a

feeder cadre post for promotion to the post of Lab.

Assistant. The submissions made to the effect by the

learned counsel for the respondents in Para 1 and Para

4.XIV of the counter reply have not been rebutted by the

ajjpl Ii^ant in his rejoinder. If the applicant is

dppwinu^vj on r^syulai i g uo the post of Lab. Assistant

merely on the ground that he has been working on that

post for the last six years and has gained long

experience, it would amount to make an appointment

through back door. The appointment of the Lab.

Assistant is required to be made in accordance with the

Recruitment Rules. There may be some more persons who

are also working as Beldar and may be possessing the
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Assistant but havs not bssn picksd up by th© r©spondsnts

to Took attsr ths work ot ths Lab. Assistant. Thus th©

rsgu1ar1 sat1 on oT th© appi 1 Ca.n1i. to tl- "i© post O'f Lsb.

Assistant vvii"! dsny an ©Qual opportunity to such

sirnilarly placsd persons and would arnount to

d 1 sor 1 fTii nat 1 on. W© ar©, thersTor©, ot ths considsr©d

visw that th© applicant cannot bs consid®r©d Tor

r©Qu 1 ar 1 sat 1 on d©hors ths rulss fiisrsly on th© yround that

h© has been discharging the functions of the said post

since 1336. In our view, w© ar© fortified with the

judgeiTients of the Hon bl© Suprern© Court in th© cases Oi

State of M.F. and Another Vs. Dharam Sir and Sodagar

Singh Vs. State of Pun.lab (supra). Reliace placsd by

the Isarned counsel for the applicants in the case ui

Gu.larat Agriculture University Vs. Rathod Labhu Bechar

and Ors. (supra) is not applicable in the present case,

as the sarris relates to the regularisation Oi uaily i aueu

labourers whereas in the present case, the appl luano nas

a 1 ready been regularised in the post of Baildei anu ii is

appointFYisnt to the next higher post has to be maue ei uher

by way of prornotion or by *way of direct reui uiornei iu. in

accordance with the Recruitnient Rules. Tnau. aqaru nO

vacant post of the Lab. Assist-ant is available with the

respondents for considering the case of the applicant for

regul ari sat ion to the post of Lab. rtaaiatai i*-.,

Tribunal cannot direct the respondents to create a post

of Lab. Assistant to consider the case oi tiie aqpl luant..

11. For the reasons recorded above, OA is bereft of

any merit and is accordingly dismissed. orcW
VolCoE^ I

( M.P. Singh ) ( Kuldip Singh )
Membsr(A) Membsr(J)
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