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tc the a[,pe I I ate aut,hor i ti' f or sett t ng a,c r de the

order of disnrissal and prayrrig for rein-stat6m6nt rn

sErvrce wtt.l-, al I i-;t-ir-rseerierrtral herref tt-c, The app€l late

aut,Fior r t.y , by t,he j rlrFiugri€d order dated 1 2 .8 . 2002
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cirderr rig hr; rer irstat.€mant r n s€rvr c.e f rorn the date of

dr-cmr-ssa L Hr"-iwEVEr-, f itriher dr r-ect rons |rave fieen givBrr

wtr r ct'r Frdve been i mpugned try tlre apE,l r cant r ii t.h€

p r-Eserrt. aFI-i I r cat. r orr . I ri F,u rsuarice of the af oresar d

crrder pa-tsed Ery ttre aF,E,e I I ate authoi- r t y dated
.12.6.2002, the dtsciprltnary authi-rrity Eiy hrs i-irder

dated i'l .10,?00e has taken a decisron to deal wrth the

applrcatit DeFrartmentally utrder ttre pFL-,vts1L-iris iif Rule

16 of t.tr€ Deltri Folrce (Funrshmerrt drrd Appeal ) Rn'les,

'i 980 ( lrere r rraf ter ref er red to a-c ti'je ' Rr,il es' ) wh r ch I -c

t,i-i be i:orrducted on day to day trasrs and the f rrrdlngs

snLrrnr ttad w i tlr r rr t'li ree months ,

3. The atiovs orders have been dealt. wrth trr the

r riterrrn ,.-,Fd€r dat.eiJ 17 .1?. 2002 . in the f ar:ts arid

clrcurnstarrces of the case, the Trrbunal had drrected

that "wFrr le the Departmerrtal proceedtngs may coFitTriue,

no frnal order -cfiall be pas-ced wittiont obtaln'rng the

order-t of the Ti-r bnnal or tr I I the f r na1 dr sposa'l of

L.frt t-rA

4. The respoirdent.s have f r led reply and we have

al -cr-r l-r6drd 5l-rrr fii -;hr Prakash, learned counsel ,

Learried corr-isel has F,rayed for an adjourment 'tn the

P.,.
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L-.4-i'8, s0 that he GArr get moFe brref rng f rom the
Departmerital off rcrals on the facts of the case. He

ar€ not rmFrressed by thrs argument becanse the learned
ci-,urisel for tl're respondenis ought to have got ttre

nEcE-s-cary Glarrficatlf,n-q, tf he nee,Jed them from the
Departrner-rt wel I rrr trme. Tlrts case has beer, I rsted
t,uday for f rrial hearirig c,ii the last date when hoth the
I earrreiJ couririel wei-e present. rrr the cr rcumstancgs,

the F,rav-er for an adjourment of the c.ase rs nerther
r-Easorrflbl€ nor .;ustrf rable BsErBCral ly as there .rs also
an lritertnr order rn the Gase. }JE, therefore, cen_crder

rt a[,prL-,prrate, tn the tnttsrBst of .tu$trce, to d]spose
of ttirs oA, after hearrng ths learned corin-cel for the
partrBs and pErus'rlg the relevant document-q on recorrJ,

Fl&-r--

L,li

5, In the lmprjgrred order dated

beei-i impugried by the appl rcant -l-c

tfiat order whr ch reads

1 2.8.2002, what

a part of Para 4

a-s fs I I ovfs: -

t

" HowEver , I n the c. i rcurn-ctances of ttreca-ce lt. wr I I be oF,en to the dr-qcipl rnary
autFror I ty io proceed I fi the matter .i 

;racf.ardarrce wrth prov-t-$191i contatned underrule 12 r-if Dp(p&A) Ru'les, tgg0, rf attractedirl tht,c cas€. The perrod from ttre Oite ofdrsnirssal oi-der when the appel lant was not ondrity be ti-eaterJ as , perrod not *p"nt ondttty', However, rt may be counted towardsil,-. qual tfying servts€, The perrod f rom thedate of r-csued of thr-q order to the date ofjornrng of duty mai, be treated a-c leave oftFi€ hrnd due".

6. It 'rs rerevant to note that the app€r rate
atithorriy haiJ clearly -stated that rt was oF,tsrr to tha
discrpl inary' authorrty to proceed rn the matterr .ri-l

,?rl
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ac.coi-danc.6 uitth the E,rovl-stcins contarned trr the Ru Ies,

if attrai:ted tn thrs cass, t{ts frrid rnerit tfi the

snbntt -qs r ans nrade by the I earned coufi-ce I f cir th€

aErp I r caftt ttiat 'r rr thE c i rcrrnrstar-rc€-c of the cas6 , part

of ttre aF,p€i late antlrorrty's order to treat the pierrorJ

f i-orn tFre date i-;f rJrsriirs-.ial tr I I the date i-rf hrs

r€rnstat€fir€i-rt as rrot. spent on dtrty should have been

pas-red after a decisiori harJ beer, takerr by the competerrt

autliorrt,y r.E. the drscrplrnary authority, whether er
riot to proceed 'i n tl-ie mattor f i.rrther by way of
Departmefital Firoc.eedrrig,c under the Rules, oti the finE

lranrj, the app6l late authorrty ha-s left tlre iJrscretron

to ttie disc.rpl rnary authorrty to proceed or not under

fiLile 12 of the Rules. Tl=r€t-eafter, ttrat authority
should have pas-sed the apErroprrate orders regard'ing the

FBFtt-id Hiren apFil icant was niit oii duty', HE t-rds furtlrer
stated that the perrod f rom la,a.z0oz tti the rJate when

tlre appl rcarit Jorried duty should be treated a-q leave of
ttie krtrd iine, wt-rrch can Lre rJecrded rr-r accordance wrth

tliE Rules after a rJecislor as a[rove, is tahen by ttre

dtscr p1r rrary atrthorrt,y.

i . The app i rcant has

iJ t sc i p,1 r rrary author r ty I fi

th6 re I evant prorti ori of

i mErugned the dec i s r oi-r of the

hrs order dated tt,ln,2002,
which reads as fol lows:-

" I ri tl-rE 'r rrstarrt cas€ , Const . D j nesh Kumar
N,--r . 'l 33,/Sec . (. llcw t 37 S,,,Sec . ) was acqLt r tted on
berref r t of doubt by the Hori'bl e Court mei-e1yGn ttre grourrds that (r ) there wa-c drfferencerr-r tlie quar-rtlty of -sample sent io CFSL ( r r )offer of -cearcf-r as r€qrtrred Eiy *cect.rori S0 of
I{DFS Act' wa-s nr:t. g]ven to tFiB acci;sed, I,lowt.he niatter- tias bren exarnrrred under Rule 1Z ofGellrl F,.-rl rce (Furirshmei-rt arrd Appeal ) Rules,
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tlie r.r r nir nal charge lras
grounds as m€nttoned

Tlierefore, i, paldan, Addl,DCp/Secur-ity,
I',lew iie 1 li i , l-rereby order tFiat Corist . Dr r-r€sh
t(umar I'lo. 1 37,.',7'SEC., b€ dea I t wr th depiartmenta I I y
hy adtiptrrig tFrE F,rovl-ctL-in-s cif Rirle l6 of Dellri
Polrce {Punlshmerit airiJ Appeal ) Ru1es, 1g80.T[re D, E . Erroi:eerir ngs t s ent,rrusteiJ to In-rpr,
Prem Chand Jha D-l iSgO, whcr wrll conduct theD.E, orr day to day basi-q and submit hrs
f indrng wrthrir g mt-rriths po-c'rttve1y. He wr I l
al,qo sn[rmr t pr-L]gre-ss report of the D. E. evsry
tvutti\

a. Fje have carefully read the order passed try the
learrierj Addrt,ii-rrial sessrorls JurJge, l,ItsuJ Delhr. rri tlrr
order dated 15.2.2004, hB has com€ to the cfinc.ln-qron

that as a rEsult of UiB drscussron'llr the foregoing
paragraph-s, the prosecirticin has faried to pr0v6 rt-q c.asE

beyond reasonable doubt. The benef rt of doubt was gr.vsn

ta the ac.cir-ced and he wa-c acqnrtted, rri paragraFrh-q s0

and 31 of the order , the I earned Addi tr ona I se-c-cr ons

-liidge ha-c referred sf,,Ecif rcal ly to t.he qu€st.ron of the
wai glit .,f thB charas wh: clr was Fer-;ov€red and tFiE

quarrtiti whrch was sent as a rEpF€sBntatrve samp'le to
cFSL, ctiaridrgarl-r, rr-r whrch an rncr€a-c€'rn weight was

i-roted. At the erid of paragraph sl of the order, the
Irarrred Judge liad comB tii the c.onclusron that " there rs
rruiit-iirig ot-r F€r-.oFd tci shOw as to how the weight of the
samE serit tc and recer ved Ery CFSL cl-iandr garh had

increas.ed, Ttre sam6 r.reates doirbt a-c to the genutnen€s-c

,'-,f sarnple -q6irt f or r.hemrcal analays'is to cFSL,

ilhar-rciigai-li". rt. has also been mentroried that. it r_c

-cett.led pFir-,rlrp1e of law that the f,,rov.r-cror-rs of the NDps

Ac.t ar6 so str r ngent that 'r t ca$ts a clut.y on the
pro-cecut'l.f,n ti-i i-ule i.-rut any pos-crhl l tty of tar,-lpEr.trig af

ft,
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the seal 6r'rd false rnipl rcatroils of the accused, After

c.r,,nsrde'-ing certa'rn re Ievant Judgements on the sutrJect,

ri-ii:ludiiig ariother Fo'rr-rt ratsed 1il tFiE casg rEgard'lrtg the

offer of search a$ r€qurred nnder S€ction 50 of the NOPS

Act, the learned Jurige cam6 to ttre conclusion that. tlre

acctrsed has to tre acqurtted on the grc,unds, mentroned

AIUUVtr.

g, In the background of the judgement of the

learned Addttrofial Sesstons Judge in hrs order dated

15.2.30Ot, t.he reasonrrrg grv€n tiy the drscrplrnary

auttroi-rty' rr-r hrs order dated 11.12.2002, namely, (1)

regardrng the drfference 'in the quantrty c,f samFrle sent

tii CFSL, Chandrgarh and (ri) offer of search, ds

requr red bry -sectron 50 of }IDPS Act as merel y' c,i'l

techr'rcal grounds r,n which the criminal charge had

fat led canriot be acceErted, In thr-q regard, the

judgenrerits rel red upon by the learried counsel for tFie

applrcarrt, name'ly, Kundal Lal Vs. The Oelhi

Administration, Delhi and Ors. ( 1997( 1 )SLR 133), Kamal

Singh Vs. Govt.of NCT of DeIhi through the Chief

Secr€tary and Ors. (OA 1214/2000 (PB) ) decrded on

2? .1?,2000 , 2?. I 2 . 2000 ) arrd Ramesh Chander Vs.

R.S,Gahlewat ('1992 ( 1 )AISLJ 464), Gopte-q placed on

rtsci.rrd , ErB re I evant aniJ srlFrF,ort h i s conterrtt ons ,

10, Rrile 17 of t.he Rules provide, rnter-alra,
actron fol lilwti-r!l Judrcial acquittal when a pol rce

t-;ffrcer ha-c tieen trred and acquttted by a crrmrnal

fz
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court. He shal l not tie Erunlshed DeEiartmetrta.l ly oft the

sarfiE cl'raFgE or ofi a dtfferetrt charge upot-r the evrdetice

crted 1rr the t:rtmlnal case, whether actual ly led or not,

urrless when the c.rinittral charge has fal led on tectitrrcal

girotrrid-c. tJe do not refer to the othgr Clauses utrder

tlir-c Rule as those have l-,Gt, f,Bgn rel'ied orr hy tl-r€

resporiderrt-q themselves, E-q seen f i-om tlre tmpugned order

dated 1 1.10,2002, whrcFr refers only to the fact that

accordrng t.o tfrem the crtmrnal charge level led agarnst

tlre aFrFrltcfr[it tri case tio.E?l1937 has failed ilri

"techn rcal grciunds". Thrs show-c that otrly the provl'clon

of Rule 12(a) of ttre Rule-q have been referred to by t'he

respondents i n tlre r mFrugned orde r passed by the

discipl irray authority atrd not the other grounds.

11. Itr the atiove facts and clrcumstances of ttre

f.as6 , rrE f i nd tlrai the acqu r tta I of tire

apE,l 'r cantr'acclrsed 'in cas€ tlo.82r'1997 by order dated

15.2.2002 catiriot L,e t-reld to be on "techtrical grotlnds" ,

whrch r-s su[rstantial ly on the mertts of the Gase. In

the cr i-cumstafices, i t wt I I not be ErroErer for the

d isc.rErl inary authortty t.o E,roceed on rdenttcal f act*c atrd

or-r tl-rE same charge, so as to conre to a different ftndtrig

, ir tFrE Departnienta I E,rc,ceed 1 ngg-q a-c stated i n the

i mErugne d ordBr dated 1 'l . I O, 20Oe ,

'l 2 . Irr the i-esul t, f or the reasotls g'l v€n atrovg,

the OA js al lowed to tFie extEnt that tf-rts impugtred order

dated I1.l0.20OZ is qtiashed and set asrde, Srmr1ar1y,fr
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that F,art of t'he aF'pe I 1 ate author i ty ' s order dated

l2.B.2o0zrmpugtredbytt.ltsapp]lcat]twtthregardtothe

tr€atm.nt of the intervenrng perrod, from the date of

drsmrssal ttr the date of hrs F6]f-rstflt€mBnt, ls also

quashed and set asrde'

13' In the circttmstances clf the cas€' the Gase 1s

rernrtted to the competent authorrty to pass aFrproprlate

orderswrthregardtotherrrtervenrngperlodln
ac(.L-)rdallc€ wittr rules' Thts shal I be dorre wrthrn a

perrodoft,wQmorithsfromthedateofrecerptofacopy
of tFrts order, with lrit'lmatlon to the applrcant"

l{o order as to cost'q ' 
*
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